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Introduction 

 
 
 The Supreme Court’s 2007-08 term was the third with Chief Justice John Roberts 
at the helm.  Although not marked by as many 5-4 rulings as was the prior term of the 
Roberts Court, this past session left no doubt that the Court remains “sharply divided 
ideologically on some of the most fundamental constitutional questions.”1  Indeed, the 
Court’s 5-4 ruling in Boumediene v. Bush, holding that detainees held at Guantanamo 
Bay have a constitutional right to challenge their detention through habeas corpus 
petitions in federal court, underscored once again that the justices have markedly 
different visions of the Constitution and of the role of the Court in protecting individual 
rights.   
 
 Other rulings this term, as in the prior two terms, further evidence the sharp 
ideological divide on the Roberts Court, a divide cemented in 2006 when the 
ultraconservative Samuel Alito joined John Roberts on the bench as the successor to the 
more moderate Sandra Day O’Connor.  As the prior two terms have shown, and as this 
session reaffirmed, Chief Justice Roberts and Justices Alito, Scalia, and Thomas 
comprise a right-wing voting bloc on the Court.  With Justices Stevens, Souter, Ginsburg, 
and Breyer forming the Court’s moderate-to-liberal wing, Justice Kennedy has continued 
to provide the deciding vote in critical cases, prompting Linda Greenhouse to write of 
this term that “[i]t was, once again, Justice Kennedy’s court.”2  Similarly, David Savage 
wrote in the Los Angeles Times that“[t]he Supreme Court ended its annual term . . .  just 
where it began: evenly divided between conservative and liberal blocs of four justices, 
with the deciding votes cast by Justice Anthony M. Kennedy.”3    

                                                 
1  R. Barnes, “A Win by McCain Could Push a Split Court to the Right,” 
Washington Post, A01 (June 29, 2008). 
2  L. Greenhouse, “On Court that Defied Labeling, Kennedy Made the Boldest 
Mark,” New York Times (June 29, 2008). 
3  D. Savage, “Supreme Court Blocs Rarely Wavered,” Los Angeles Times (June 29, 
2008). 
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For example, Justice Kennedy wrote the majority opinion in Boumediene, joined 

by Justices Stevens, Souter, Ginsburg, and Breyer.  Chief Justice Roberts and Justices 
Scalia, Thomas and Alito dissented.  The same 5-4 split occurred in Kennedy v. 
Louisiana, in which the Court, in another opinion by Justice Kennedy, held that capital 
punishment may not be imposed on someone convicted of raping a child when no death 
resulted nor was intended.  However, in District of Columbia v. Heller, Justice Kennedy 
joined the ultraconservative justices to provide the fifth vote for a highly controversial 
decision striking down the District of Columbia’s ban on handguns and holding for the 
first time in U.S. history that the Second Amendment’s right to bear arms is unrelated to 
militia use.  Justice Kennedy also joined the ultraconservative bloc, and wrote the Court’s 
opinion, in the 5-3 ruling in Stoneridge Investments v. Scientific-Atlanta, holding that 
investors victimized by corporate fraud may not sue businesses that aided and abetted the 
fraud.  Justices Stevens, Souter, and Ginsburg dissented (and Justice Breyer took no part 
in the case).  
 
 Another of the Court’s most controversial rulings this term brought dissents from 
Justices Souter, Ginsburg. and Breyer.  In a 6-3 judgment in Crawford v. Marion County 
Election Board, the Court gave a green light to Indiana’s voter ID law, the most 
restrictive in the nation.  The law prohibits registered voters from casting a regular ballot 
at the polls unless they can provide a current, government-issued photo ID that also 
contains an expiration date.  Civil rights and voting rights organizations challenged the 
law, citing the burden on particular groups of voters, including the poor, the elderly, and 
minorities, whose members often lack these types of government IDs.  While an opinion 
by Justice Stevens did not embrace the view of three members of the far-right bloc -- 
Alito, Thomas, and Scalia  -- that “the burden at issue is minimal and justified,”4  it 
nonetheless did reject a facial challenge to the law, even though there was no evidence 
that in-person voter impersonation fraud has ever occurred in Indiana history.   
 
 Indeed, in addition to its impact on voting rights, the decision in Crawford also 
reflects what appears to be a growing hostility on the Roberts Court to facial challenges, 
and a willingness to allow a law to be implemented and create actual harm (which could 
include a violation of constitutional rights) before a meritorious challenge may be 
brought.  In fact, the Crawford  decision resulted in harmful consequences shortly after it 
was handed down.  In primary elections held in Indiana not long after the ruling, elderly 
nuns who do not drive were among those eligible voters turned away from the voting 
booth because they could not produce the requisite government-issued photo IDs.5  
 

                                                 
4  Crawford v. Marion County Election Board, 128 S. Ct. 1610, 1624 (2008) 
(opinion of Scalia, J., concurring in the judgment).    
5  See, e.g., D. Hastings, “Indiana Nuns Lacking ID Denied at Poll by Fellow 
Sister,” The Evening News & The Tribune (May 6, 2008), available at: 
<http://www.news-tribune.net/archivesearch/local_story_127180817.html> (visited July 
11, 2008). 
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In another rejection of a facial challenge this term, the Court’s 7-2 decision in 
Washington State Grange v. Washington State Republican Party upheld a state primary 
system that allows a candidate to self-identify with a political party and advance to the 
general-election ballot identified with that party, even if the party does not endorse the 
candidate.  The Court’s decision, by Justice Thomas, stated expressly that “[f]acial 
challenges are disfavored.”6   
 
 Overall, the Court has grown more conservative in recent years, increasingly 
becoming a friend of big business and issuing decisions that protect corporate America, 
decisions often unmarked by the clear ideological divisions seen in other categories of 
cases.  For example, in an opinion by Justice Souter from which Justices Stevens, 
Ginsburg, and Breyer dissented, the Court handed Exxon a huge victory by reducing to a 
virtual slap on the wrist the punitive damages that had been awarded against the company 
after the disastrous Exxon Valdez oil spill.  And there was only one dissent in the ruling 
this term in Riegel v.Medtronic, holding that federal law prohibits individuals who have 
been harmed by defective medical devices from suing the manufacturers for damages 
under state law if the devices received pre-market approval from the FDA.     
 

The Court’s pro-business trend has been so pronounced that it was the subject of 
an extensive commentary by Jeffrey Rosen earlier this year in the Sunday New York 
Times Magazine.7  According to Rosen, “[t]oday . .  . . there are no economic populists on 
the court, even on the liberal wing. And ever since John Roberts was appointed chief 
justice in 2005, the court has seemed only more receptive to business concerns.”8  The 
result, as in the Medtronic case, is often to leave ordinary Americans with no redress for 
their injuries.   
 
 Continuing another recent trend, the Court this term heard relatively few cases.  In 
fact, the Court issued rulings this term in only 72 cases, the fewest since the 1953-54 
term.9   With the appellate courts dominated by Republican-nominated judges, the 
decline in the number of cases taken by the Supreme Court may well be due to the fact 
that the circuit courts are now more ideologically in sync with each other and with the 
conservative Roberts Court.10      

                                                 
6  Washington State Grange v. Washington State Republican Party, 128 S. Ct. 1184, 
1191 (2008).  Last term, in a 5-4 ruling, the Court rejected a facial challenge to a federal 
ban on a specific abortion procedure, although facial challenges had long been accepted 
by the federal courts as a means of testing the constitutionality of restrictions on women’s 
reproductive freedom.  See Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 
7  J. Rosen, “Supreme Court Inc.,” New York Times (Mar. 16, 2008). 
8  Id. 
9  L. Greenhouse, “On Court that Defied Labeling, Kennedy Made the Boldest 
Mark,” New York Times (June 29, 2008). 
10  At the end of last term, for example, some commentators observed that “an 
increasingly homogenous appellate judiciary appointed by Republican administrations is 
producing fewer conflicting opinions among circuits, a chief characteristic of the kinds of 
cases the justices like to take.  Or that the federal government, usually the most 
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  This report summarizes the Court’s key decisions in 2007-08 in civil rights and  
civil liberties cases.   It includes cases in which PFAWF filed amicus curiae briefs as 
well as cases in which PFAWF took no position and has no position on the outcome.  In 
this term, as in any term, a number of cases presented narrow issues that will not 
necessarily have far-reaching consequences.  And, as in any term, some cases were 
decided unanimously or otherwise did not fall along ideological lines.  But in a number of 
critical cases that will in fact have a significant impact on the law and society, the Court 
continued to reflect that it is sharply divided along ideological lines.  It is those cases that 
reaffirm the disturbing direction of the Roberts Court.   

 

                                                                                                                                                 
persuasive in convincing the court that an issue is ripe for review, is losing less often at 
the lower levels and not appealing as many cases.”  R. Barnes, “Justices Continue Trend 
of Hearing Fewer Cases,” Washington Post (Jan. 7, 2007). 



People For the American Way Foundation 5

Voting Rights 
 
 In one of its most divided rulings of the term, the Court upheld the most 
restrictive state voter ID law in the nation, a ruling that, as noted in the Introduction, 
already has had detrimental consequences for voters.  
 

• Crawford v. Marion County Election Board, 128 S. Ct. 1610 (2008) 
 
 In a 6-3 judgment, the Supreme Court rejected a facial challenge to Indiana’s 
voter identification law, the most restrictive in the nation.  The majority, however, was 
divided as to its reasoning, and the Court’s ruling did not foreclose a future as-applied 
challenge to this or any other voter ID law.  
 
 Indiana’s voter ID law, enacted in 2005, prohibits an eligible voter from voting in 
person unless he or she brings to the polls a currently valid, government-issued photo ID 
that bears an expiration date. Other photos IDs, including those issued by employers to 
employees or by universities to students, are not acceptable.  Voters who come to the 
polls without the required photo ID are permitted to cast a provisional ballot, but that 
ballot will not be counted unless, within 10 days, the voter brings the required photo ID 
to the circuit county clerk’s office.   
 
 Soon after the law was enacted, it was challenged by local Democratic party 
groups as well as nonprofit organizations representing voters likely to be most harmed by 
the voter ID requirements.  The plaintiffs charged that the law “substantially burdens the 
right to vote in violation of the Fourteenth Amendment” in that it is unnecessary and 
“will place an unjustified burden on those who cannot readily obtain” the required ID.  
128 S. Ct. 1610, 1614.  
 
 In particular, the plaintiffs argued that the law would substantially burden certain 
specific groups of voters, including the poor, the elderly, students, and the disabled, many 
of whose members lack and cannot readily acquire the necessary photo ID.  The plaintiffs 
also argued that the law was motivated by partisan concerns, since the groups most 
affected trend Democratic, and support for the law came from Republicans in the state 
legislature.      
 
 Both the district court and the court of appeals rejected the challenge to the law.  
The Supreme Court affirmed, 6-3, but no opinion garnered the support of more than three 
Justices.   
  
 Justice Stevens wrote an opinion joined by Chief Justice Roberts and Justice 
Kennedy in which they took the position that the evidence presented by the plaintiffs was 
insufficient to sustain a facial challenge to the law.  Citing the Court’s earlier ruling this 
Term in Washington State Grange v. Washington State Republican Party, 128 S. Ct 1184 
(2008), Justice Stevens’s opinion noted the “magnitude” of the burden of persuasion that 
plaintiffs carry in mounting a facial attack on the constitutionality of a law in all its 
applications.  128 S. Ct. at 1622. 
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 The three Justices concluded that the record in the case did not demonstrate that 
the voter ID law poses “‘excessively burdensome requirements’ on any class of voters.”  
128 S. Ct. at 1623.  In so concluding, the Justices accepted as legitimate the state’s 
asserted interest in the law as a means of preventing in-person voter impersonation fraud, 
even though the opinion acknowledged that “[t]he record contains no evidence of such 
fraud actually occurring in Indiana at any time in its history.”  128 S. Ct. at 1619.  The 
Justices also rejected the partisan impetus for the law as a basis for striking it down, 
given that, in their view, there were “valid neutral justifications” for the law.  128 S. Ct. 
at 1624. 
 
 Justice Scalia wrote an opinion concurring in the judgment that was joined by 
Justices Thomas and Alito and that took a much more accepting view of the voter ID law.  
These three Justices dismissed as “irrelevant” the plaintiffs’ premise that the law “may 
have imposed a special burden on some voters,” stating that they would decide the case 
on the ground that “the burden at issue is minimal and justified.”  128 S. Ct. at 1624.  
According to Justices Scalia, Thomas, and Alito, because Indiana’s voter ID law “is a 
generally applicable, nondiscriminatory voting regulation,” individual impacts are not 
relevant “to determining the severity of the burden it imposes,” and  “[a] voter 
complaining about such a law’s effect on him has no valid equal protection claim” in the 
absence of discriminatory intent.  128 S. Ct. at 1625-26. 
 

Justice Souter wrote a dissenting opinion joined by Justice Ginsburg in which 
they would have held the voter ID law unconstitutional because it substantially burdens 
the right to vote and the state had failed to justify the imposition of such burdens.  The 
dissent discussed in detail the nature of the substantial burden that the law would place on 
certain groups of voters, and rejected the claim that the law was needed to prevent in-
person voter fraud, given the state’s inability to cite a single case of such fraud in its 
history.  According to the dissent, like the $1.50 poll tax struck down by the Court 42 
years ago, “the onus of the Indiana law is illegitimate just because it correlates with no 
state interest so well as it does with the object of deterring poorer residents from 
exercising the franchise.”  128 S. Ct. at 1643. 
  

Justice Breyer wrote a separate dissent stating his belief that the voter ID law “is 
unconstitutional because it imposes a disproportionate burden upon those eligible voters 
who lack” the requisite photo ID.  128 S. Ct. at 1643.  Justice Breyer noted his agreement 
with the view expressed in Justice Stevens’s opinion that there is no constitutional bar to 
a photo ID requirement, but disagreed with the assessment there and in Justice Scalia’s 
opinion of “the burdens imposed by the statute.”  128 S. Ct. at 1644. 
   

The Court’s divided ruling left the door open to a future as-applied challenge to 
the Indiana law or any other voter ID law.      
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• Riley v. Kennedy, 2008 U.S. LEXIS 4517 (2008) 
 
In a 7-2 opinion, the Court upheld an Alabama gubernatorial appointment practice 

against challenges to it under the Voting Rights Act of 1965 (“VRA”).  Specifically, the 
Court held that the implementation of the holding of a state supreme court regarding 
voting procedures does not require federal preclearance under the VRA when it is not a 
“change” from voting procedures that had been “in force or effect.”  2008 U.S. LEXIS 
4517, at *10-11.   

 
The VRA was “designed by Congress to banish the blight of racial discrimination 

in voting.”  2008 U.S. LEXIS 4517, at *11 (internal quotation omitted).  Section 5 of the 
VRA requires jurisdictions that have evidenced a history of such discrimination to obtain 
federal preclearance before making changes in their voting systems or procedures.   
  

Alabama law required that midterm vacancies on county voting commissions be 
filled by appointment of the governor, but the Alabama legislature passed a law requiring 
midterm vacancies to be filled by special election instead.  The Alabama Supreme Court 
held that the new law violated the state Constitution.  The state legislature then passed 
another statute to allow special elections, which was also struck down by the state 
Supreme Court.  The court authorized a return to gubernatorial appointments to fill 
vacancies, and the governor made such an appointment.  In response, an Alabama state 
legislator filed the current case in federal court, arguing that a return to the method of 
gubernatorial appointment had not obtained the required federal preclearance under the 
VRA.  

 
A three-judge federal district court held that a return to gubernatorial appointment 

did in fact require preclearance under the VRA, but withheld relief so that Alabama could 
seek belated preclearance.  The Department of Justice denied Alabama’s preclearance 
request on the ground that minority members of a voting district may wish to elect 
minority candidates for their district’s seat, whereas the choice of the governor -- an 
official elected by the entire state -- may be influenced by a different racial constituency 
than that of the single voting district.  After the Department of Justice ruling, the district 
court acted on its prior decision and invalidated the appointment by the governor, a 
decision that the governor appealed directly to the Supreme Court pursuant to the 
provision of the VRA governing appeals.  

 
In an opinion by Justice Ginsburg joined by all members of the Court except 

Justices Stevens and Souter, the Supreme Court reversed.  Although the Court 
acknowledged that a change from filling vacancies by appointments rather than special 
elections would require preclearance, it held here that no “change” had taken place as far 
the VRA was concerned.  According to the Court, the invalidated special elections law 
was never “in force or effect” and thus was not a baseline practice for the purposes of the 
VRA.  Rather, the Court held, the baseline practice was the prior practice of gubernatorial 
appointment.  Thus, the return to the baseline practice of gubernatorial appointment was 
only a “reversion,” not a “change” requiring preclearance under the VRA.   
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 Justice Stevens wrote a dissent, joined by Justice Souter, in which they expressed 
concern about the erosion of the VRA and deference to state courts in VRA matters.  As 
the dissent observed, it was the intent of Congress to give the VRA the “broadest possible 
scope.”  2008 U.S. LEXIS 4517, at *42-43 (internal citation omitted).  The dissent would 
have held that under this broad scope, a return to a practice of gubernatorial appointment 
was a change in voting practice requiring preclearance.  The dissent also would have held 
that the implementation of a state court holding should be subject to preclearance 
requirements, and criticized the majority for suggesting that state courts are more entitled 
to deference than are state legislatures.  To illustrate the necessity of oversight of state 
courts, Justice Stevens listed a history of past discriminatory voting practices encouraged 
and upheld by the Alabama Supreme Court, working “hand-in-hand with the Alabama 
Legislature” to disenfranchise black voters.  2008 U.S. LEXIS 4517, at *60. 
 
 
Rights of Detainees, the Accused, and the Convicted 
 
 In one of its most important and sharply divided rulings of the term, the Court 
rejected the efforts of the Bush Administration and its congressional allies to strip federal 
courts of jurisdiction to hear habeas corpus petitions from Guantanamo Bay detainees 
challenging their detention.  In another divided ruling, the Court held that rights 
conveyed under the Vienna Convention to citizens of other countries arrested for crimes 
in the United States are not enforceable unless Congress has passed implementing 
legislation.  The Court also ruled this term in a number of other cases involving the rights 
of the accused and the convicted, including two death penalty cases.   
 

• Boumediene v. Bush; Al Odah v. United States, 2008 U.S. LEXIS 
4887 (2008) 

 
 In a 5-4 decision in two consolidated cases, the Court ruled that a group of foreign 
nationals held by the United States as enemy combatants at the Guantanamo Bay Naval 
Base in Cuba have a right to petition the federal courts for habeas corpus relief.  The 
cases had been filed by Guantanamo detainees challenging the legality of their detentions 
and the constitutionality of the Military Commissions Act of 2006, which, among other 
things, sought to remove all federal court jurisdiction over habeas corpus petitions filed 
by Guantanamo detainees.   
 
 Since 2002, more than 600 persons captured abroad during hostilities between the 
U.S. and the Taliban regime in Afghanistan have been held in executive detention in 
Guantanamo Bay, many without any meaningful review at all of the legitimacy of their 
detentions.  In the intervening years, many actions have been filed by the detainees in 
federal court seeking an opportunity to challenge their detentions, two of which were 
previously heard by the Supreme Court and resulted in rulings relevant to the case here.  
 
 In Rasul v. Bush, 542 U.S. 466 (2004), the Supreme Court held that the federal 
courts have jurisdiction to hear petitions for writs of habeas corpus filed pursuant to 28 
U.S.C. § 2241 by persons detained as "enemy combatants" by the United States in 
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Guantanamo.  Congress then enacted the Detainee Treatment Act (“DTA”), which 
attempted to deprive the federal courts of habeas jurisdiction.  However, in Hamdan v. 
Rumsfeld, 126 S. Ct. 2749 (2006), the Supreme Court held that the DTA does not apply 
retroactively to preclude consideration of pending statutory petitions for habeas corpus 
relief filed by Guantanamo detainees.   
 
 In response to the decision in Hamdan, Congress passed the Military 
Commissions Act of 2006 (“MCA”), seeking to deprive the federal courts of jurisdiction 
over habeas petitions of detainees held at Guantanamo Bay, including those pending at 
the time of its enactment.  Boumediene involved just such a group of petitioners, each of 
whom had appeared before a Combatant Status Review Tribunal (“CSRT”), was 
determined to be an “enemy combatant” and had a habeas petition pending in the district 
court.    
 
 After the Supreme Court’s decision in Rasul, the district courts consolidated 
petitions filed by Guantanamo detainees into two separate proceedings, each with a 
different result.  In one case, the district court dismissed the petitions for lack of 
jurisdiction, whereas in the other, the court held that the detainees had rights under the 
Due Process Clause.  After the Hamdan decision, the cases were consolidated on appeal 
and the D.C. Circuit held that the MCA lawfully eliminated jurisdiction of the federal 
courts over all pending and future habeas claims by foreign detainees, and that the MCA 
did not violate the Suspension Clause of the Constitution.  The Court of Appeals further 
held that the writ of habeas corpus would not be available to the foreign detainees in any 
event because the U.S. Constitution does not confer rights on aliens without property or 
presence in the United States who are being held at an overseas military base. 
 
 The petitioners in Boumediene argued that despite the retroactive language of the 
MCA, they have a constitutional right to petition the federal courts for a writ of habeas 
corpus.  The petitioners further argued that under the Suspension Clause, this right can 
only be suspended in cases of rebellion or invasion, providing a fundamental check on 
the legality of executive detentions.  
 
 Although the Supreme Court initially declined to hear the case, it subsequently 
decided to do so.  In a majority opinion written by Justice Kennedy, and joined by 
Justices Stevens, Souter, Ginsburg, and Breyer, the Court reversed the Court of Appeals 
and held that the petitioners have a constitutional right of habeas corpus regardless of 
their designations as enemy combatants or their presence within the extraterritorial 
confines of Guantanamo Bay.  Additionally, the Court held that the circumstances 
specified by the Suspension Clause for suspending the privilege of habeas corpus did not 
exist, and thus the MCA could not deprive the detainees of the constitutional right to seek 
habeas relief.   
 
 In reaching its conclusion, the Court conducted a historical review of the Great 
Writ, observing that the Framers “viewed freedom from unlawful restraint as a 
fundamental precept of liberty” and that habeas corpus is a “vital instrument” to that end, 
as evidenced by “the care taken [in the Constitution] to specify the limited grounds for its 
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suspension.”  2008 U.S. LEXIS 4887, at *30, 36.  According to the Court, the concept of 
the separation of powers lies beneath the constitutional writ of habeas corpus, as it not 
only protects against “arbitrary suspensions” but also “guarantees an affirmative right to 
judicial inquiry into the causes of detention.”  2008 U.S. LEXIS 4887, at *37.    
 
 The Court acknowledged that “before today the Court has never held that 
noncitizens detained by our Government in territory over which another country 
maintains de jure sovereignty have any rights under our Constitution.”  2008 U.S. LEXIS 
4887, at *83.  However, the Court flatly rejected the government’s argument that this 
lack of precedent somehow proves that the writ does not extend to petitioners, by 
pointing out the differences in this case from any other.  As the Court emphasized, this 
case “involve[s] individuals detained by executive order for the duration of a conflict 
that, if measured from September 11, 2001, to the present, is already among the longest 
wars in American history.”  2008 U.S. LEXIS 4887, at *83.   
 
 Given the applicability of the Suspension Clause, the Court went on to determine 
whether the DTA’s CSRT procedures, which may be reviewed only by the D.C. Circuit, 
are an adequate substitute for the constitutional habeas process, and concluded that they 
were not.   
 
 The Court emphasized that its decision did not mean that all Guantanamo 
detainees would be set free.  Rather, the Court held only that the MCA’s habeas stripping 
provisions are unconstitutional, leaving the DTA and the CSRT process intact.  Thus, 
only the petitioners in this case -- those detainees whose habeas petitions were pending at 
the time of the DTA’s enactment -- are immediately eligible to seek a writ of habeas 
corpus in federal court.  As to all future habeas petitions, the Court emphasized that the 
government is entitled to determine a detainee’s status through a CSRT before a court 
should entertain a habeas corpus petition “except in cases of undue delay.”  2008 U.S. 
LEXIS 4887, at *124. 
 
 Justice Souter, who joined the majority opinion, also issued a concurring opinion, 
joined by Justices Ginsburg and Breyer, explaining their belief that the Court’s reasoning 
in Rasul also applied to confer jurisdiction to the courts over constitutionally-based 
habeas corpus petitions such as those in the instant case.  Justice Souter’s opinion also 
rebutted the dissenters’ criticisms that the Court should trust the government to handle 
challenges within a reasonable period of time, stating that, “[a]fter six years of sustained 
executive detentions in Guantanamo, subject to habeas jurisdiction but without any actual 
habeas scrutiny, today’s decision is no judicial victory, but an act of perseverance in 
trying to make habeas review, and the obligation of the courts to provide it, mean 
something of value both to prisoners and to the Nation.”   2008 U.S. LEXIS 4887, at 
*133. 
 
 Chief Justice Roberts wrote a dissent, joined by Justices Scalia, Thomas and 
Alito, criticizing the majority for failing to dissect the CSRT process in order to 
determine whether it satisfied due process standards.  According to the dissent, the Court 
did not need to address whether the petitioners are entitled to the constitutional writ.  
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Rather, the dissent would have held that the Court should have addressed only whether 
the DTA process is satisfactory under Hamdi v. Rumsfeld, which ruled that a U.S. citizen 
designated as an enemy combatant must be afforded “notice of the factual basis for his 
classification, and a fair opportunity to rebut the Government’s factual assertions before a 
neutral decisionmaker.”  2008 U.S. LEXIS 4887, at *139 (internal citations omitted).  
 
 Justice Scalia also filed a separate dissent, joined by Chief Justice Roberts and 
Justices Thomas and Alito, refuting the majority’s historical analysis and declaring that 
“[t]he writ of habeas corpus does not, and never has, run in favor of aliens abroad.”  2008 
U.S. LEXIS 4887, at *177.  Justice Scalia’s dissent set out what he believes will be the 
disastrous consequences of the majority’s decision, including his prediction that the 
decision “will almost certainly cause more Americans to be killed.”  2008 U.S. LEXIS 
4887, at *178.  The dissent ended by stating that “[t]he Nation will live to regret what the 
Court has done today.”  2008 U.S. LEXIS 4887,  at *217.  
 

• Medellin v. Texas,  128 S. Ct. 1346 (2008) 
 
 In a 6-3 ruling with ramifications for Americans abroad, the Court held that rights 
conveyed under the Vienna Convention on Consular Relations to citizens of other 
signatory nations arrested for crimes in this country are not enforceable absent 
implementing legislation passed by Congress making the Convention federal law and 
binding on the states. 
 
 Jose Ernesto Medellin, a Mexican national, was convicted of capital murder and 
sentenced to death in Texas state court after confessing to participating in the gang rape 
and murder of two teenage girls in Houston.  He sought post-conviction relief, claiming 
that the failure of authorities to inform him of his Vienna Convention right to have the 
Mexican consulate notified of his arrest and to request their assistance affected the 
outcome of his criminal case.  
 
 Medellin had failed to raise his Vienna Convention claim in the direct appeal of 
his conviction, raising it for the first time in his state court petition for post-conviction 
relief.  Accordingly, the Texas courts held that his claim was procedurally barred because 
made too late. 
 
 Medellin was not the only Mexican national held in U.S. jails alleging violation of 
Vienna Convention rights.  After Medellin’s conviction, Mexico brought a claim against 
the United States in the International Court of Justice (“ICJ”), a tribunal established to 
adjudicate disputes between United Nations member states.  In this proceeding, known as 
the Case Concerning Avena and Other Mexican Nationals, the ICJ ruled that 51 Mexican 
nationals, including Medellin, were entitled to reconsideration of their state court 
convictions because of violations of the Vienna Convention.   
 
 After the ICJ’s decision in Avena, the Supreme Court held in Sanchez-Llamas v. 
Oregon, 548 U.S. 331 (2006), that the Vienna Convention did not preclude the 
application of state criminal procedural rules.  Although the Sanchez-Llamas Court found 
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that the ICJ interpretation of the Vienna Convention was not binding on American courts, 
the Court did not address any specific ICJ decision in that case.  Subsequently, President 
Bush issued a memorandum stating that the United States would discharge its 
international obligations under the Avena decision such that “state courts [would] give 
effect to the decision.”  128 S. Ct. at 1353 (internal citation omitted).  
 
 Relying on the Avena decision and the President’s memorandum, Medellin filed a 
second application for habeas corpus relief in the Texas state courts, which was 
ultimately dismissed. The Supreme Court agreed to hear the case, and affirmed the 
dismissal.   
 
 Chief Justice Roberts, in an opinion for the Court joined by Justices Scalia, 
Kennedy, Thomas and Alito, held that Article 94 of the United Nations Charter, which 
states that “[e]ach Member of the United Nations undertakes to comply with the decision 
of the [ICJ] in any case to which it is a party,” does not make ICJ decisions automatically 
enforceable in domestic courts, but rather is only “a commitment on the part of U.N. 
members to take future action through its political branches to comply with an ICJ 
decision.”  128 S. Ct. at 1358 (internal citations omitted).  In rejecting Medellin’s 
argument, the majority held that while the ICJ decision created “an international law 
obligation on the part of the United States,”  it does not of its own force constitute 
binding federal law that pre-empts state restrictions on the filing of successive habeas 
petitions.”  Id. at 1367. 
 
 The majority also rejected the President’s claim, made in an amicus curiae brief, 
that he has the power “to establish binding rules of decision that preempt contrary state 
law,” holding that “[t]he President has an array of political and diplomatic means 
available to enforce international obligations, but unilaterally converting a non-self-
executing treaty into a self-executing one is not among them.”  128 S. Ct. at 1368.  
Instead, the Court held, only Congress has such power. 
 
 Justice Breyer wrote a dissenting opinion joined by Justices Ginsburg and Souter.  
Relying on the text and history of the Supremacy Clause, as well as the Court’s treaty-
related cases, the dissent would have held that the treaties at issue here operate as the 
equivalent of federal law, and that the decision of the ICJ was binding on the United 
States and its courts.      
 
 According to the dissent, “the United States has ratified approximately 70 treaties 
with ICJ dispute resolution provisions roughly similar” and “many of those treaties 
contemplate ICJ adjudication of the sort of substantive matters. . .the Court has found 
self-executing, or otherwise appear addressed to the judicial branch.”  128 S. Ct. at 1383-
84.  The dissent also predicted that the Court’s decision will have serious negative 
implications in protecting the rights of American citizens abroad. 
 
 Justice Stevens wrote an opinion concurring in the judgment in which he agreed 
with the reasoning of the dissent and stated that the Court’s treaty-related decisions “do 
not support a presumption against self-execution.”  128 S. Ct. at 1372.  However, he 
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found that Article 94’s language that the U.S. will “undertak[e] to comply with the 
decision” -- albeit ambiguous in either a self-executing treaty or a non-self-executing one 
-- are words that “contemplate[ ] future action by the political branches.”  128 S. Ct. at 
1373.  Recognizing that Congress had not taken any further action, Justice Stevens 
agreed with the majority in the judgment.  
 
 

• Allen v. Siebert, 128 S. Ct. 2 (2008)   
 

Federal law allows for the tolling (suspension) of the deadline for an inmate to file 
a federal habeas corpus petition seeking relief from a state conviction while a “properly 
filed” state court application for such relief is pending.  In this case, the Court held, 7-2, 
that a state court application that is untimely under state law for any reason is not one that 
has been “properly filed” and thus does not trigger the federal tolling provision.  

 
Daniel Seibert was convicted and sentenced to death for murder in Alabama in 

1990.  In 1992, his petition for postconviction relief was denied by the state courts as 
untimely under Alabama law.  In 2000, the Alabama Supreme Court declined to hear the 
case.  In 2001, Seibert filed a petition for a writ of habeas corpus in federal court.  The 
Antiterrorism and Effective Death Penalty Act of 1996 established a one-year statute of 
limitations for filing a federal habeas petition under § 2224(d)(1), but allows the 
limitations period to be tolled while a “properly filed application for State post-conviction 
or other collateral review” is pending.  128 S. Ct. at 3.  However, Siebert’s appeal was 
final before the Act became effective, so the statute of limitations began to run from the 
Act’s effective date.  Without tolling, Seibert’s federal habeas petition would have been 
untimely by more than four years. 

 
The district court dismissed Siebert’s habeas petition as untimely, “reasoning that 

an application for state postconviction relief is not ‘properly filed’ if it was rejected by 
the state court on statute-of-limitations grounds.” 128 S. Ct. at 3.  The Court of Appeals 
reversed, holding that Siebert’s state court application for postconviction relief had been 
properly filed because the state time bar was discretionary, not jurisdictional.  The Court 
of Appeals remanded the case to the district court to rule on the merits. 

 
 In the meantime, however, the Supreme Court decided Pace v. DiGugliemo, 544 
U.S. 408 (2005), in which it held “that a state postconviction petition rejected by the state 
court as untimely is not ‘properly filed’ within the meaning of § 2244(d)(2).”  128 S. Ct. 
at 3.  Relying on Pace, the district court held that Seibert’s federal habeas petition was 
untimely.  Again, the Court of Appeals reversed and remanded, distinguishing Pace on 
the ground that the Alabama filing deadline was an affirmative defense, and not a statute 
of limitations as in Pace. 
 
 On review, the Supreme Court held in a per curiam (unsigned) opinion that “[t]he 
Court of Appeals’ carve-out of time limits that operate as affirmative defenses is 
inconsistent with our holding in Pace.”  128 S. Ct. at 3.  The Court noted that time limits 
are conditions to filing a petition for state postconviction relief, stating that “[t]he fact 
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that Alabama’s [filing deadline] is an affirmative defense that can be waived (or is 
subject to equitable tolling) renders it no less a ‘filing’ requirement than a jurisdictional 
time bar would be; it only makes it a less stringent one.” 128 U.S. at 4. The Court 
concluded that “[w]hen a postconviction petition is untimely under state law, ‘that [is] the 
end of the matter’ for purposes of §2244(d)(2).”  128 U.S. at 4 (internal citations 
omitted). Accordingly, the Court held that Seibert’s state petition for postconviction relief 
had not been “properly filed” and thus there had been no tolling of the one-year statute of 
limitations for Seibert to file his federal habeas petition, which meant that the latter had 
been filed too late.  
 
 Justice Stevens issued a dissent, joined by Justice Ginsburg, observing that “there 
is an obvious distinction between time limits that go to the very initiation of a petition, 
and time limits that create an affirmative defense that can be waived.”  128 S. Ct. at 5.  
The two justices would have held that the Alabama time limit fell into the latter category, 
and thus would have upheld the ruling by the Court of Appeals. 
 
 

• Baze v. Rees, 128 S. Ct. 1520 (2008) 
 

In a 7-2 judgment that produced a plurality opinion, five concurring opinions, and 
a dissent, the Court ruled that Kentucky’s three-drug lethal injection protocol does not 
violate the Eighth Amendment’s prohibition against cruel and unusual punishment.   
 
 Writing the plurality opinion, Chief Justice Roberts, joined by Justices Kennedy 
and Alito, set the standard that a petitioner must meet in order to prevail in a claim that a 
state’s lethal injection procedure is unconstitutional.  According to the plurality, the 
challenged protocol must be shown to create a “substantial risk of serious harm” and 
“[the petitioner] must show that the risk is substantial when compared to the known and 
available alternatives.”  128 S. Ct. at 1531, 1537.  In this case, the Court rejected the 
petitioners’ suggestion that Kentucky should switch to a one-drug protocol, finding that 
they failed to show that the alternative is an “equally effective manner of imposing the 
death sentence.”  128 S. Ct. at 1535.   
 
 The Court emphasized that 29 of the 35 other states that use the lethal injection 
method of execution employ the same three-drug protocol as Kentucky, and took notice 
that the suggested one-drug protocol has not been adopted by any state.  Chief Justice 
Roberts also dismissed the notion that isolated or accidental incidents of pain are 
sufficient to “establish the sort of ‘objectively intolerable risk of harm’ that qualifies as 
cruel and unusual.”  128 S. Ct. at 1531.   
 
 Justice Alito, in addition to joining the plurality opinion, also wrote a separate 
concurring opinion.  According to Justice Alito, in order for a petitioner to prevail in 
arguing that a modification of a lethal injection protocol is necessary, and that a state’s 
refusal to adopt the modification is cruel and unusual under the Eighth Amendment, he 
must show that the change would “significantly reduce a substantial risk of severe pain” 
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and that the new method is recommended by a well-established scientific consensus.  128 
S. Ct. at 1540. 
 
 Justice Stevens wrote a concurring opinion stating for the first time his opposition 
to the death penalty, concluding that it serves none of the three purposes that it is 
intended to further -- incapacitation, deterrence and retribution.  Quoting Justice White’s 
concurring opinion in Furman v. Georgia, 408 U.S. 238, 312 (1972), Justice Stevens 
agreed that “[T]he imposition of the death penalty represents ‘the pointless and needless 
extinction of life with only marginal contributions to any discernible social or public 
purposes.  A penalty with such negligible returns to the States [is] patently excess and 
cruel and unusual punishment violative of the Eight Amendment.’”  128 S. Ct. at 1551. 

 
However, notwithstanding these views, Justice Stevens recognized that the 

Supreme Court “has held that the death penalty is constitutional, and has established a 
framework for evaluating the constitutionality of particular methods of execution.”  128 
S. Ct. at 1552.  Finding that “the petitioners had failed to prove that Kentucky’s lethal 
injection protocol violates the Eighth Amendment,” Justice Stevens concurred in the 
judgment of the Court.  128 S. Ct. at 1552.   
 
 Justice Scalia, joined by Justice Thomas, wrote a separate concurring opinion to 
criticize Justice Stevens’s opposition to the death penalty.  
 
 Justice Thomas wrote a separate concurring opinion of his own, which Justice 
Scalia joined, to state that he would find that “a method of execution violates the Eighth 
Amendment only if it is deliberately designed to inflict pain.”  128 S. Ct. at 1556.  
According to Justices Thomas and Scalia, the Eighth Amendment’s prohibition against 
cruel and unusual punishment does not mean that a method of execution is 
unconstitutional just because it involves a risk of pain, even if that risk is substantial. 
 
 Justice Breyer wrote a separate concurring opinion in which he agreed with 
Justice Ginsburg that the relevant question in determining whether a method of execution 
is constitutional is “whether the method creates an untoward, readily avoidable risk of 
inflicting severe and unnecessary suffering.”  128 S. Ct. at 1563.  However, finding that 
the petitioners failed to present sufficient evidence that Kentucky’s execution method 
created such a risk, Justice Breyer concurred in the judgment of the Court. 
 
 Justice Ginsburg wrote a dissenting opinion, joined only by Justice Souter, in 
which she stated that the judgment should be vacated and the case remanded with 
instructions to consider whether the State’s omission of certain safeguards “poses an 
untoward, readily avoidable risk of inflicting severe and unnecessary pain.”  128 S. Ct. at 
1567.  Justices Ginsburg and Souter specifically agreed with the plurality that “the degree 
of risk, magnitude of pain, and availability of alternatives must be considered,” but did 
not agree that “substantial risk” should be the “fixed threshold” that must be met.  128 S. 
Ct. at 1568. 
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• Snyder v. Louisiana, 128 S. Ct. 1203 (2008) 
 

In a 7-2 decision, the Court held that a Louisiana trial court had erred in allowing 
the prosecutor to strike two African American potential jurors in the trial of Allen 
Snyder, an African American man accused of murder.  Snyder was convicted and 
sentenced to death.  
 

During voir dire, the prosecutor had used peremptory challenges to exclude all 
five potential black jurors.  In his appeal to the Louisiana Supreme Court, Snyder argued 
that two of the peremptory challenges were based on race and thus unconstitutional.  The 
Louisiana Supreme Court did not find the challenges to be improper, and affirmed 
Snyder’s conviction.  The U.S. Supreme Court agreed to hear the case.   

 
In an opinion written by Justice Alito and joined by Chief Justice Roberts and 

Justices Stevens, Kennedy, Souter, Ginsburg and Breyer, the Supreme Court reversed.  
The Court explained that under Batson v. Kentucky, 476 U.S. 79 (1986), a trial court must 
follow a three-step process in adjudicating a claim that a peremptory challenge has been 
based on race.  First the defendant must make a prima facie showing that a peremptory 
challenge was based on race.  Then, the prosecution must offer a race-neutral basis for 
excluding the juror in question.  Finally, the court, based on the parties’ submissions, 
must determine whether the prosecution has purposefully discriminated on the basis of 
race.  In making this determination, the Court noted that Miller-El v. Dretke, 545 U.S. 
231 (2005), announced an additional requirement that in “considering a Batson objection, 
or in reviewing a ruling claimed to be Batson error, all of the circumstances that bear 
upon the issue of racial animosity must be consulted” by the trial judge.  128 S. Ct. at 
1208 (internal citations omitted).  The instant case raised in part the question of whether 
Miller-El requires a factual finding by the trial judge in weighing Batson challenges.  
 

Here, the Court focused its analysis on the exclusion of Jeffrey Brooks, an 
African American college student.  The prosecutor argued that Brooks had been excluded 
from the jury because he was nervous, and because of his busy schedule as a student.  
However, the Supreme Court found that the trial judge had not made a specific finding 
regarding Brooks’s demeanor. Therefore, the Court concluded, there was no evidence 
that the trial judge had accepted the peremptory challenge based on Brooks’s alleged 
nervousness.  The Court also did not accept the argument that Brooks’s schedule would 
have prevented him from serving as a juror, since the record reflected that Brooks had 
sought and received his dean’s approval to rearrange his schedule to accommodate his 
jury duty.   
 
  More troubling to the Court was the fact that the prosecution had not challenged 
white jurors who had schedules more demanding than that of Brooks.  The Court held 
that the prosecution’s explanation for the peremptory challenges was pretextual, and, as a 
result, an inference of discriminatory intent was raised.      
 

Justice Thomas, joined by Justice Scalia, dissented, contending that the Court 
should have deferred to the trial court in the absence of exceptional circumstances.  
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According to the dissent, none of the evidence in the record pointed to clear error on the 
part of the trial judge.  Since the record as Justices Thomas and Scalia viewed it was 
ambiguous as to the ground on which the trial judge had allowed the peremptory 
challenge, they would have held that the Court should have deferred to the trial judge. 

 
 

• Kennedy v. Louisiana, 2008 U.S. LEXIS 5262 (2008) 
 
 In a 5-4 decision, the Supreme Court held that it is unconstitutional to execute 
someone for a crime against an individual, including the rape of a young child, when the 
victim’s life is not taken. 
 
 Patrick Kennedy was convicted of raping his eight-year-old stepdaughter; a jury 
sentenced him to death under a Louisiana statute that allowed capital punishment for the 
rape of a child under 12.  The Louisiana Supreme Court upheld the death penalty, and the 
United States Supreme Court agreed to hear the case.   
 
 In an opinion written by Justice Kennedy and joined by Justices Stevens, Souter, 
Ginsburg, and Breyer, the Court held that sentencing Patrick Kennedy to death was a 
violation of the Eighth Amendment’s prohibition on cruel and unusual punishment.  The 
Court framed its decision with a general concern that the law should limit the use of the 
death penalty to “those offenders who commit a narrow category of serious crimes and 
whose extreme culpability makes them the most deserving of execution.”  2008 U.S. 
LEXIS 5262, at *24 (internal citation omitted).  The Court observed that “[w]hen the law 
punishes by death, it risks its own sudden descent into brutality, transgressing the 
constitutional commitment to decency and restraint.”  2008 U.S. LEXIS 5262, at *24. 
 
 The majority affirmed the Court’s previous declaration that the prohibition on 
cruel and unusual punishment proscribes “all excessive punishments.”  2008 U.S. LEXIS 
5262, at *22 (internal citations omitted).  In determining whether the death penalty was 
excessive in cases of child rape, the Court considered two factors: national opinion and 
the Court’s independent judgment. 
 
 The majority concluded that there was a national consensus against execution for 
child rape.  Only six states allow those who rape children to be executed; no one has been 
executed for rape in America since 1964 (or for any other non-homicide offense since 
1963); and the only two people now on death-row for non-homicide offenses (including 
Kennedy) were both sentenced under Louisiana’s child rape statute.   
 
 The majority also explained that the Court’s independent judgment and analysis 
of the Eighth Amendment supported its decision.  According to the majority, there is a 
fundamental moral distinction between all homicide and non-homicide crimes, and that 
even a horrific crime, like the rape of a minor, “cannot be compared to murder in [its] 
severity and irrevocability.”  2008 U.S. LEXIS 5262, at *53 (internal citations omitted).  
The majority also voiced a concern that the death penalty might encourage those who 
rape children to murder their victims.    
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 Justice Alito issued a dissent, joined by Chief Justice Roberts and Justices Scalia 
and Thomas, in which they would have upheld the constitutionality of the death penalty 
for the crime of rape of a child.  According to the dissent, the majority was wrong to 
claim a national consensus against executing those who rape children, arguing that there 
was a trend toward more states adopting the death penalty as a punishment for such 
crimes.  The dissent also contended that the Court’s decision that a form of punishment is 
unconstitutional stifles the development of a national consensus on the issue, and acts as 
a one way ratchet to limit the death penalty. 
 
 The dissent also attacked the majority’s “independent judgment.”  2008 LEXIS 
5262, at *36.  Among other things, the dissent argued that the Court’s decision was 
fundamentally wrong because those who rape children commit worse crimes and exhibit 
greater moral depravity than many other criminals who are permitted to be executed, such 
as criminals who, with no intent to kill, are found guilty of murder because of the actions 
of their accomplices.   

 
 

• Indiana v. Edwards, 2008 U.S. Lexis 5031 (2008) 
 
 In a 7-2 decision, the Court held that the Sixth Amendment did not prohibit a trial 
judge from insisting that a criminal defendant who is mentally incompetent cannot 
represent himself or herself at trial.  A defendant may be competent to stand trial, but not 
competent to represent himself or herself.   
 
 Ahmad Edwards was charged with attempted murder and other crimes after firing 
at a store security guard and wounding a bystander during his attempt to steal a pair of 
shoes.  Edwards’s schizophrenia became an issue for the court, and after several hearings 
a trial judge decided that Edwards was competent to stand trial, but not competent to 
represent himself.  Edwards desired to make a self-defense argument to the jury, but his 
court-appointed counsel preferred a defense focusing on lack of intent, and presented that 
argument.  Edwards demanded to represent himself, but was not allowed to do so, and 
was convicted without having presented to the jury the grounds he believed established 
his innocence.  On appeal, Edwards argued that his Sixth Amendment right to self-
representation had been violated.  The Supreme Court of Indiana agreed, and ordered a 
re-trial.  The United States Supreme Court vacated that decision. 
 
 Justice Breyer wrote the Court’s opinion, joined by Chief Justice Roberts and 
Justices Stevens, Kennedy, Souter, Ginsburg, and Alito.  In holding that Edwards’s Sixth 
Amendment right of self-representation had not been violated, the Court distinguished 
this case from Faretta v. California, 422 U.S. 806 (1975), in which the Court held that a 
criminal defendant has the constitutional right to proceed to trial without counsel when he 
or she voluntarily and intelligently elects to do so.  Specifically, the Court distinguished 
Faretta on the ground that it did not consider the problem of mental competency.  
According to the Court, insofar as allowing the mentally incompetent to represent 
themselves “threatens an improper conviction or sentence, self-representation in that 
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exceptional context undercuts the most basic of the Constitution’s criminal law 
objectives, providing a fair trial.”  2008 U.S. Lexis 5031, at *22.  The Court concluded 
that the government’s interest in ensuring a fair trial and the appearance of a fair trial can 
outweigh the defendant’s interest in self-representation. 
 
 Justice Scalia wrote a dissent, joined by Justice Thomas, which took the position 
that the Constitution guarantees to all criminal defendants the right to self-representation 
at trial.  According to the dissent, forcing on a defendant a lawyer who the defendant does 
not want is contrary to the basic right to defend oneself in court.  The dissent contended 
that “[w]hat the Constitution requires is that a defendant be given the right to challenge 
the State’s case against him using the arguments he sees fit.”  2008 U.S. Lexis 5031, at 
*34 (emphasis in original).  Justices Scalia and Thomas would have held that the right to 
self-representation should only be taken away when a defendant “insists on conducting 
himself in a manner so disorderly, disruptive, and disrespectful of the court that his trial 
cannot be carried on with him in the courtroom.”  2008 U.S. Lexis 5031, at *36 (internal 
quotation omitted). 
 
 

• Munaf v. Geren; Geren v. Omar, 2008 U.S. LEXIS 4888 (2008) 
 
 In a unanimous decision, the Supreme Court held that the federal courts have 
jurisdiction to hear habeas corpus petitions filed under 28 U.S.C. § 2441 by American 
citizens held overseas by American forces operating subject to an American chain of 
command, even when those forces are acting as part of a multinational coalition.  
However, the Court held that in these specific cases, the federal courts do not have the 
authority to prohibit the release of the petitioners to Iraqi custody for criminal 
prosecution.  
 
 These consolidated cases involve habeas petitions filed by two American citizens, 
Mohammad Munaf and Shawqi Omar, who voluntarily traveled to Iraq (separately) and 
were each arrested by a multinational force known as the MNF-I for alleged criminal 
conduct there.  Munaf and Omar were each tried by MNF-I tribunals and detained by the 
U.S. military in Iraq operating as part of the MNF-I after it was determined that they 
posed threats to Iraq’s security.   
 
 After Omar’s tribunal, a habeas petition was filed on his behalf in federal court to 
prevent his transfer to the Central Criminal Court of Iraq (“CCCI”) for criminal 
proceedings.  The district court granted Omar’s request for a preliminary injunction 
precluding his release to Iraqi custody, and the D.C. Circuit affirmed.  Munaf was tried 
by the CCCI and found guilty of kidnapping, but an Iraqi appellate court vacated the 
verdict and directed that Munaf remain in custody until further criminal proceedings were 
concluded.  A habeas petition was also filed on his behalf in federal court.  The district 
court dismissed the claim for lack of jurisdiction and the D.C. Circuit affirmed.  In so 
doing, the court distinguished its decision from that in Omar because, unlike Omar, 
Munaf had not been tried and convicted in a criminal court.  The Supreme Court agreed 
to hear both cases.   
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 In a unanimous decision authored by Chief Justice Roberts, the Supreme Court 
rejected the government’s argument that the federal courts lacked jurisdiction to hear 
statutory habeas petitions filed on behalf of American citizens being held overseas by 
American forces that are acting as part of a multinational force.  In so holding, the Court 
relied on the government’s concessions that Omar and Munaf were being held in the 
“physical custody of American soldiers who answer only to an American chain of 
command.”  2008 U.S. LEXIS 4888, at *21 (internal citations omitted). 
 
 The Court distinguished the case from Hirota v. MacArthur, 338 U.S. 197 (1948), 
which held that the federal courts lacked jurisdiction to hear the habeas petitions filed by 
two non-citizen detainees held in Japan by the United States military.  In the instant case, 
the Court pointed out that the Hirota detainees were not American citizens and the Hirota 
Court did not believe they were being held pursuant to a solely American chain of 
command, since General MacArthur at that time served under the direction of the Far 
Eastern Commission and not the U.S. military.   
 
 After holding that the federal courts do have jurisdiction to hear the petitioners’ 
habeas claims, the Court nonetheless held that the federal courts do not have the authority 
to enjoin the transfer of “individuals detained within another sovereign’s territory to that 
sovereign’s government for criminal prosecution.”  2008 U.S. LEXIS 4888, at *27.  
Recognizing that the extraordinary relief of a preliminary injunction is only appropriate 
when the petitioners can show, among other things, a likelihood of success on the merits, 
the Court reviewed the merits of each petitioner’s habeas claims, which were based on 
their assertion that they have a legally enforceable right not to be transferred to Iraqi 
authority for criminal proceedings. 
 
 As to the merits of that assertion, the Court held that “the[] requests would 
interfere with Iraq’s sovereign right to ‘punish offenses against its laws committed within 
its borders.”  2008 U.S. LEXIS 4888, at *33 (internal citations omitted).  The Court 
therefore held that the “the detainees’ claims do not state grounds upon which habeas 
relief may be granted,” and concluded that “no injunction should have been entered.”  
2008 U.S. LEXIS 4888, at *33.  According to the Court, “[h]abeas corpus does not 
require the United States to shelter [ ] fugitives from the criminal justice system of the 
sovereign with authority to prosecute them.”  2008 U.S. LEXIS 4888, at *55. 
 
 Justices Souter, Ginsburg and Breyer, who joined the Court’s opinion, also issued 
a concurring opinion, written by Justice Souter, to emphasize that the Court’s decision 
should not be read to foreclose relief to an American citizen who resists transfer from the 
American military to a foreign government for prosecution in a case in which the citizen 
is likely to be tortured.  
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Civil Rights and Discrimination 
 
 In large measure, the employment discrimination cases heard by the Court this 
term were not sharply divisive, and the Court issued a number of rulings in favor of 
workers.  In one 5-4 decision, however, the Court upheld a state disability-retirement 
benefits plan even though the plan had a disparate impact on older workers. 
 

• Federal Express v. Holowecki, 128 S. Ct. 1147 (2008) 
 
 In this 7-2 decision, the Court held that the filing of an “Intake Questionnaire” 
with the Equal Employment Opportunity Commission (“EEOC”) alleging age 
discrimination qualified as the filing of a “charge” under the Age Discrimination in 
Employment Act (“ADEA”).  The ADEA provides that before a plaintiff can bring suit 
under the statute, he or she must first file a “charge” of discrimination with the EEOC. 
 
 The issue of the adequacy of the filing with the EEOC arose in a lawsuit brought 
by current and former employees of FedEx, who alleged that the company had engaged 
in unlawful age discrimination through certain practices intended to encourage older 
workers to leave the company before they were ready to retire.  One of the plaintiffs 
submitted an Intake Questionnaire to the EEOC along with a detailed, sworn affidavit 
alleging that FedEx had discriminated against employees based on age.     
 
 The EEOC did nothing with the Intake Questionnaire, and did not consider it to 
be a charge.  The employees brought suit, but the district court granted FedEx’s motion to 
dismiss the case on the ground that no charge had been filed with the EEOC as required 
by the ADEA.  The employees appealed, and the Second Circuit reversed.  In an opinion 
that rejected form (literally) over substance, the Second Circuit held that the EEOC 
“questionnaire” submitted in this case constituted a charge because the content “satisfied 
the statutory and regulatory requirements for what content must be included in a charge” 
and because it “communicated [the employee’s] intent to activate the EEOC’s 
administrative process.”  Holowecki v. Federal Express, 440 F.3d 558, 568 (2d. Cir.  
2006).  
 
 In an opinion by Justice Kennedy and joined by all of the Justices except Thomas 
and Scalia, the Court affirmed, holding that an Intake Questionnaire constitutes a charge 
if it expresses the filer’s intent to activate the EEOC’s enforcement process.  The Court 
noted that this was the position taken by the EEOC in the government’s amicus brief, and 
found it appropriate to accord judicial deference to the EEOC position.  The Court 
rejected the employees’ broader interpretation under which any filing containing the 
names of the parties along with an allegation of discrimination would be considered a 
charge.  The Court also rejected FedEx’s argument that a filing cannot be considered a 
charge if the EEOC fails to notify the employer that a charge has been filed, recognizing 
that an employee has no control over what the EEOC does.     
 
 Justice Thomas, joined by Justice Scalia, dissented, and would have held that the 
lawsuit was barred due to the plaintiffs’ failure to file a charge with the EEOC.  They 
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placed great emphasis on the fact that the stated purpose of the form submitted here was 
“pre-charge” counseling, while the EEOC provides a separate document called a “Charge 
of Discrimination” that expressly triggers the agency’s enforcement processes.  The 
dissent also observed the EEOC typically does not view Intake Questionnaires as 
charges.    
 
 

• Sprint/United Management Co. v. Mendelsohn, 128 S. Ct. 1140 (2008) 
 
 In a unanimous decision, the Supreme Court rejected an employer’s contention 
that certain types of evidence of unlawful discrimination must be subjected to a per se 
rule of exclusion, and sent the case back to the lower courts for clarification of why 
evidence had been excluded. 
  
 At the age of 51, Ellen Mendelsohn, who had worked for Sprint for 13 years and 
was the oldest manager in her unit, was fired as part of a company-wide reduction in 
force.  She filed suit under the federal Age Discrimination in Employment Act 
(“ADEA”), claiming that she had been selected unlawfully for termination based on her 
age.  At trial, she sought to present testimony from other older Sprint workers about age 
discrimination within the company.  However, at Sprint’s request, the trial judge barred 
Mendelsohn from calling as witnesses any former co-workers who did not have the same 
supervisor that she had.  The trial proceeded without the witnesses, and the jury found for 
Sprint.  
 
 On appeal, a 2-1 panel of the Tenth Circuit reversed, holding that the district court 
had erred in prohibiting Mendelsohn from calling the other employees as witnesses and 
presenting “other supervisor” evidence.  The majority explained that the evidence was 
relevant to “Sprint's discriminatory animus toward older workers” and that the “exclusion 
of such evidence unfairly inhibited Mendelsohn from presenting her case to the jury.”  
Mendelsohn v. Sprint/United Management Co., 466 F.3d 1223, 1226 (10th Cir. 2006).  
Judge Tymkovich dissented.    
 
 Sprint appealed to the Supreme Court.  In a unanimous opinion written by Justice 
Thomas, the Court rejected Sprint’s argument that “other supervisor” evidence was not 
relevant and should never be admitted.  However, the Court held that Tenth Circuit had 
erred in finding that the district court had applied such a per se rule of exclusion, and also 
found that the district court’s reasoning for its evidentiary ruling was not clear.  The 
Supreme Court did note, however, that if the district court had, in fact, excluded the 
“other supervisor” evidence based on a per se rule, it would have been proper for the 
Tenth Circuit to find that the district court had abused its discretion, since the decision 
whether to admit evidence of discrimination by other supervisors is fact-based and 
dependent on many factors.  The Supreme Court sent the case back to the district court so 
that the court could clarify its ruling. 
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• CBOCS West, Inc. v. Humphries, 2008 U.S. LEXIS 4516 (2008) 
 

In a 7-2 decision, the Court held that a critical Reconstruction Era civil rights 
statute, 42 U.S.C. § 1981, contains an implied private right of action allowing workers 
who have been retaliated against for complaining of race discrimination to sue their 
employers.   

 
Hedrick Humphries was fired from his position as an assistant manager at Cracker 

Barrel, owned by CBOCS West, after complaining about race discrimination by another 
assistant manager in dismissing a black employee. Humphries filed suit under Title VII 
and Section 1981 alleging both race discrimination and retaliation claims.  The district 
court dismissed Humphries’s Title VII claims on procedural grounds, and granted 
summary judgment against him on his §  1981 retaliation claim, holding that he had not 
made out a prima facie case of unlawful retaliation.  The Seventh Circuit reversed, and 
the Supreme Court agreed to hear the case. 

 
The Court rejected CBOCS’s claim that § 1981, which prohibits race 

discrimination in the making of contracts and has thus been construed to prohibit race 
discrimination in the workplace, does not also allow an employee to sue if he has suffered 
retaliation for complaining about race discrimination.  Justice Breyer wrote the Court’s 
opinion, joined by all members of the Court except Justices Thomas and Scalia.   

 
The Court’s opinion relied heavily on precedent, particularly Sullivan v. Little 

Hunting Park, Inc., 396 U.S. 229 (1969) and Jackson v. Birmingham Board of Education, 
544 U.S. 167 (2005).  In those cases, the Court had read into major civil rights statutes an 
implied private right of action for retaliation claims -- in Sullivan, § 1982 (the companion 
statute to § 1981 dealing with property rights), and in Jackson, Title IX (which prohibits 
sex discrimination by schools that receive federal funds).  Since the Court’s “precedents 
have long construed §§ 1981 and 1982 similarly,” Humphries, 2008 U.S. LEXIS 4516, at 
*9, the majority in this case found Sullivan to be persuasive.  Justice Breyer wrote that 
the federal courts had come to “a broad consensus that § 1981, as amended, encompasses 
retaliation claims,” a conclusion Justice Breyer found “well embedded in the law.”  2008 
U.S. LEXIS 4516, at *15, *16. 

 
Justice Thomas issued a dissenting opinion, joined by Justice Scalia, in which 

they railed against implied private rights of action for retaliation generally and in 
particular contended that the Court here did a disservice to the text of the statute.  
According to the dissent, retaliation involves a person’s complaint about race 
discrimination but is not about the person’s racial status, and therefore should not be 
interpreted as race discrimination itself.  Justices Thomas and Scalia, both of whom had 
dissented in Jackson, argued that the Court in that case had wrongly reinterpreted the 
Sullivan holding to find an implied right of action for retaliation claims under § 1982, and 
that the Court here had relied improperly on that misinterpretation of Sullivan. 
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• Gómez-Pérez v. Potter, 2008 U.S. LEXIS 4518 (2008) 
 

In a 6-3 decision, the Court held that the Age Discrimination in Employment Act 
(“ADEA”) contains an implied private right of action for retaliation claims against 
federal-sector employers. 

 
Myrna Gómez-Pérez worked for the U.S. Postal Service in Puerto Rico.  She 

applied for and was granted a transfer to be closer to her ailing mother.  When she 
applied to transfer back to her previous position, she was told it had been turned into a 
part-time position and had been filled.  Gómez-Pérez filed an unsuccessful union 
grievance and then filed an equal employment opportunity age discrimination complaint 
with the Postal Service.  She then alleged that she was subjected to a variety of forms of 
retaliation after filing the complaint.  Gómez-Pérez filed suit under the ADEA, and the 
district court dismissed her retaliation claims on sovereign immunity grounds.  The First 
Circuit upheld the dismissal on different grounds, holding that the ADEA does not reach 
retaliation claims against federal-sector employers.  Gómez-Pérez appealed to the 
Supreme Court, which ruled in her favor.   

 
Justice Alito wrote the Court’s opinion, joined by Justices Stevens, Kennedy, 

Souter, Breyer and Ginsburg.  As it did in CBOCS West, Inc. v. Humphries (above), 
decided on the same day, the Court here relied heavily on its rulings in Sullivan v. Little 
Hunting Park, Inc., 396 U.S. 229 (1969) (concerning § 1982) and Jackson v. Birmingham 
Board of Education, 544 U.S. 167 (2005) (concerning Title IX).  The majority concluded 
that “[f]ollowing the reasoning of Sullivan and Jackson we interpret the ADEA federal-
sector provision’s prohibition of ‘discrimination based on age’ as likewise proscribing 
retaliation.”  2008 U.S. LEXIS 4518, at *14.  

 
Chief Justice Roberts issued a dissenting opinion, joined in part by Justices Scalia 

and Thomas.  In the portion of the dissent not joined by Scalia and Thomas, Roberts 
attempted to distinguish Jackson and CBOCS West, Inc. v. Humphries from Gómez-Pérez 
by stating that “not every express ban on discrimination must be read as a ban on 
retaliation as well.”  2008 U.S. LEXIS 4518, at *37.  Chief Justice Roberts reiterated that 
he agreed with the stare decisis reasoning and the holding in CBOCS West.   

 
In the portion of the dissent joined by Justices Scalia and Thomas, Chief Justice 

Roberts observed that “Congress has always protected federal employees from retaliation 
through the established civil service process,” 2008 U.S. LEXIS 4518, at *33, and 
contended that the statutory language and structure of the ADEA do not support the 
finding of an implied cause of action for retaliation.  In particular, the dissent argued that 
the difference in language between the federal-sector and private-sector sections of the 
ADEA indicate that Congress did not intend to cover retaliation claims against federal-
sector employers. 

 
Justice Thomas issued a separate dissent, joined by Justice Scalia, to reiterate their 

view that the Court’s retaliation precedents “incorrectly conflated the concepts of 
retaliation and discrimination.”  2008 U.S. LEXIS 4518, at *56. 
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• Meacham v. Knolls Atomic Power Laboratory, 2008 U.S. LEXIS 5029 (2008) 
 

The Age Discrimination in Employment Act (“ADEA”) exempts employer 
actions that would otherwise be prohibited by the statute if they were in fact based on 
“reasonable factors other than age.”  In a 7-1 decision with Justice Breyer not 
participating in the case, the Court held that employers bear the burden of persuading 
fact-finders that employer decisions challenged as violating the ADEA were based on 
reasonable factors other than age.  
 

Clifford Meacham and 30 other employees were laid off by Knolls Atomic Power 
Laboratory.  Thiry of the 31 employees were at least 40 years old; 28 of them, including 
Meacham, sued Knolls for violating the ADEA.  The employees alleged that Knolls had 
designed its workforce reduction process with a discriminatory intent to eliminate older 
employees, and that, even if there were no discriminatory intent, the process had a 
discriminatory impact on older employees, leading to the statistically improbable 
outcome that 30 of the 31 laid off employees were at least 40 years old. 
 

A jury found in favor of the employees on the discriminatory impact claim, but 
not the discriminatory intent claim.  Knolls argued that its decisions were exempt from 
liability because they were based on reasonable factors other than age, and that it was 
entitled to judgment as a matter of law.  The trial court rejected Knolls’ argument, but the 
Second Circuit reversed, holding that, while Knolls had the burden of producing evidence 
to show that its decisions were based on reasonable factors other than age, once it had 
produced evidence of such factors, the employees had the burden of proving that those 
factors were not relied on or were unreasonable.  The Court of Appeals further held that 
the employees had failed to meet that burden.  The Supreme Court vacated the Second 
Circuit’s decision, holding that under the ADEA, an employer must prove that its 
challenged decisions were actually based on reasonable factors other than age.  

 
The majority opinion, written by Justice Souter and joined by Chief Justice 

Roberts and Justices Stevens, Kennedy, Ginsburg, and Alito, reasoned that Congress had 
placed the burden of proof on employers because the ADEA was structured so as to make 
the “reasonable factors other than age” provision an affirmative defense.  In particular, 
the majority explained that other provisions of the ADEA had been interpreted as 
affirmative defenses, and saw no reason to interpret the “reasonable factors other than 
age” provision differently. 

 
Justice Scalia concurred, taking the position that, because Congress gave the 

Equal Employment Opportunity Commission (“EEOC”) the authority to administer the 
ADEA, the Court should have deferred to the Commission’s interpretation of the ADEA.  
While the EEOC interpreted the “reasonable factors other than age” provision as the 
majority did, i.e., that it is an affirmative defense, the majority did not view the 
Commission’s most relevant regulations as applicable here.  
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Justice Thomas wrote an opinion concurring in part and dissenting in part.  Justice 
Thomas agreed with the majority that an employer bears the burden of proof when 
arguing that its employment decisions were based on reasonable factors other than age in 
disparate treatment cases, but would have held that the employees here should not prevail 
because, in his opinion disparate impact claims cannot be brought under the ADEA.  That 
position was rejected by the Court in Smith v. City of Jackson, 544 U.S. 228 (2005). 

 
 

• Engquist v. Oregon Department of Agriculture, 2008 U.S. LEXIS 4705 (2008) 
 

In a 6-3 decision, the Court declined to recognize a “class-of-one” theory of equal 
protection in the area of public employment.  

 
Anup Engquist, a native of India, began working for the Oregon Department of 

Agriculture in 1992.  She was dismissed from her job in 2002, and brought suit under 
federal anti-discrimination laws and the Equal Protection Clause, claiming that she had 
been discriminated based on race, sex, and national origin.  Engquist “also brought what 
is known as a ‘class-of-one’ equal protection claim, alleging that she was fired not 
because she was a member of an identified class (unlike her race, sex, and national origin 
claims), but simply for ‘arbitrary, vindictive, and malicious reasons.’”  2008 U.S. LEXIS 
4705, at *7-8.  A jury found for Engquist on her class-of-one claim, and awarded her 
compensatory and punitive damages.  Although nine other circuits have allowed similar 
claims to go forward, the Ninth Circuit held that an equal protection class-of-one theory 
is not cognizable in the context of public employment, and reversed.   

 
The Supreme Court agreed to hear the case in order to resolve this split among the 

circuits.  In an opinion written by Chief Justice Roberts and joined by Justices Scalia, 
Kennedy, Thomas, Breyer, and Alito, the Court agreed with the Ninth Circuit and 
declined to recognize a class-of-one equal protection theory in the area of public 
employment.  In so ruling, the Court distinguished its earlier holding in Village of 
Willowbrook v. Olech, 528 U.S. 562 (2000), in which it first recognized a class-of-one 
theory of equal protection.  In Olech, a village resident sought connection to her local 
municipal water supply, and was told she would be given a connection only if she gave 
the village a 33-foot easement, even though the village had required other property 
owners to grant only a 15-foot easement.  In that case, the Court concluded that the 
resident had “been intentionally treated differently from others similarly situated and that 
there [was] no rational basis for the difference in treatment.”  2008 U.S. LEXIS 4705, at 
*18 (quoting 528 U.S. at 564).   

 
Here, the Court noted that in Olech there had been a clear standard against which 

to evaluate the disparity in treatment. Engquist’s case, on the other hand, involved 
questions of what the Court called subjective, “discretionary decisionmaking.”  2008 U.S. 
LEXIS 4705, at *21.  The Court also noted the difference between the government’s 
“exercising ‘the power to regulate or license, as lawmaker,’ and the government acting 
‘as proprietor, to manage [its] internal operations,’” 2008 U.S. LEXIS 4705, at *12, and 
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held that the government has more leeway when it deals with citizens as employees than 
when it uses its sovereign powers to deal with citizens at large. 

 
In rejecting the class-of-one theory, the Court observed that “treating seemingly 

similarly situated individuals differently in the employment context is par for the course,” 
that the class-of-one theory does not fit in the public employment context, and that it is 
contrary to the concept of at-will employment.  2008 U.S. LEXIS 4705, at *23.  In 
addition, the Court feared that allowing a class-of-one claim to go forward in the public 
employment context would open the courts up to a multitude of such claims.   
 

Justice Stevens issued a dissent that was joined by Justices Souter and Ginsberg, 
and would have held that Engquist’s constitutional rights had been violated.  The 
dissenters viewed the decision in Olech as having been dictated by the absence of a 
rational basis for the disparity in treatment.  In Engquist’s case, the dissenters observed, 
the state had offered no explanation or defense for its actions -- there was no workplace 
or performance-based rationale for Engquist to have been fired. The dissenters rejected 
the majority’s argument that employment decisions are inherently discretionary, taking 
the position that there is a difference “between an exercise of discretion and an arbitrary 
decision.”  2008 U.S. LEXIS 4705, at *36. The dissent concluded by criticizing the 
majority: 

 
Instead of using a scalpel to confine so-called “class-of-one” claims to cases 
involving a complete absence of any conceivable rational basis for the adverse 
action and the differential treatment of the plaintiff, the Court adopts an 
unnecessarily broad rule that tolerates arbitrary and irrational decisions in the 
employment context.   
 

2008 U.S. LEXIS 4705, at *39.  
 
 

• Kentucky Retirement Systems v. EEOC, 2008 U.S. LEXIS 5032 (2008) 
 

In a 5-4 ruling, the Court upheld a Kentucky disability-retirement benefits plan 
against a challenge that it violated the Age Discrimination in Employment Act 
(“ADEA”), concluding that any difference in treatment experienced by older workers was 
not motivated by their age but rather by pension eligibility. 

 
Hazardous position workers for the state of Kentucky (such as police officers and 

firefighters) become eligible for a normal retirement pension in two ways.  The first is via 
a service-based track that does not consider an employee’s age, and requires that an 
employee have worked for the state for 20 years.  The second is through a partially age-
based track requiring the employee to work for the state for five years and reach the age 
of 55.   

 
If a hazardous position worker becomes seriously disabled but is not yet eligible 

for a pension, the state will add the number of years necessary to qualify the worker for a 
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pension under either track.  As a result, younger workers may receive more imputed years 
of service than older workers.  Under the plan, disability-retirement benefits are 
calculated based on years of service, including imputed years.  This means that a younger 
disabled employee who worked fewer actual years than an older disabled employee had 
worked could receive greater disability benefits because of additional imputed years of 
service. 

 
Charles Lickteig became disabled while working in a Kentucky sheriff’s 

department.  He had already become eligible for normal retirement under the five-year, 
age-based track, so did not earn any imputed years of service under the disability-
retirement benefits plan.  Lickteig complained to the Equal Employment Opportunity 
Commission (“EEOC”), which brought suit arguing that the state had failed to award 
Lickteig imputed years of service because of his age, which the EEOC contended was a 
violation of the ADEA.  The district court granted summary judgment against the EEOC 
and a panel of the Sixth Circuit affirmed.  The Sixth Circuit reheard the case en banc, and 
reversed.  Due to the potential impact of that ruling on many state pension plans, the 
Supreme Court agreed to hear the case.   

 
In an opinion by Justice Breyer joined by Chief Justice Roberts and Justices 

Stevens, Souter, and Thomas, the Supreme Court upheld the Kentucky plan.  According 
to the Court, to prevail under the ADEA when a pension plan includes age as a factor and 
employees are then treated differently, a plaintiff must prove that the employer’s 
“differential treatment was ‘actually motivated’ by age, not pension status.”  2008 U.S. 
LEXIS 5032, at *23 (emphasis in original).  Although pension status may not be used as 
a proxy for age -- employees of a certain pension status may not be targeted for different 
treatment because it is assumed they will be older -- the Court held that in the current 
case, the differences in treatment in the employer’s disability-retirement benefits plan 
were the result of pension status and not motivated by age.  The majority concluded that 
age was a factor here in the calculation of disability benefits only because it was a factor 
in the normal pension plan, and that it was the state’s intention to enable disabled 
employees to be covered under the pension plan.     

 
Justice Kennedy wrote a dissent, joined by Justices Scalia, Ginsburg, and Alito, 

taking the position that the Court’s opinion undermined the disparate treatment prong of 
the ADEA.  The dissent argued that regardless of employer intent, Kentucky’s disability 
system has a disparate impact on older workers in some circumstances, and would thus 
have held it unlawful under the ADEA.  The dissent accused the majority of requiring 
that an employer have discriminatory intent in order to violate the ADEA, which the 
dissent stated “finds no support in the text of the statute.”  2008 U.S. LEXIS 5032, at *33.  
The dissent argued that by undercutting a plaintiff’s ability to base a claim on disparate 
treatment, the majority “puts the Act and its enforcement on a wrong course.”  2008 U.S. 
LEXIS 5032, at *27.   
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Free Speech and Associational Rights 
 
 In a 5-4 decision striking a blow to campaign finance reform, the Court ruled that 
the so-called “Millionaire’s Amendment” of the Bipartisan Campaign Reform Act 
violated the First Amendment.  Free speech claims in other contexts did not fair as well, 
however.  In two decisions, the Court rejected challenges to state election systems, one 
regarding primaries and the other the selection of judicial candidates.  In each case, the 
Court reversed appellate rulings that had accepted free speech challenges to the election 
systems.  In another free speech case, the Court upheld the “pandering” provision of a 
federal criminal law targeting those who promote child pornography.   
 

• Washington State Grange v. Washington State Republican Party, 128 S. Ct. 
1184 (2008). 

 
 In a 7-2 ruling, the Court rejected a facial challenge brought by political parties to 
a state’s primary election system.  The ruling produced some strange bedfellows as well 
as some sniping among the conservative justices.    
 
 At issue was the constitutionality of Washington State’s primary system, under 
which the top two candidates advance to the general election.  The state allows a 
candidate to self-identify with a particular political party, even if the party does not 
endorse that candidate.  Parties challenged the primary system as an unconstitutional 
burden on their First Amendment associational rights, a claim upheld by the Ninth 
Circuit, which noted that the freedom to associate must also include “some freedom to 
exclude others from the association.”  460 F.3d 1108, 1116 (9th Cir. 2006).  
  
 The Supreme Court reversed.  In an opinion by Justice Thomas, from which only 
Justices Scalia and Kennedy dissented, the Court stated that “[f]acial challenges are 
disfavored,” 128 S. Ct. at 1191, and rejected this one on the ground that there was no 
basis in this facial challenge for assuming that voters would be confused by the 
candidates’ stated party-preferences (e.g., the state could put disclaimers on the actual 
ballots). 
 
 Justice Scalia wrote a dissent, joined by Justice Kennedy, in which they would 
have held that the Washington State primary system “positively impairs the legitimate 
role of political parties,” and that the Constitution does not permit “this sabotage.”  128 S. 
Ct. at 1203.  
  
 Chief Justice Roberts issued a concurring opinion, joined by Justice Alito.  
Although they both joined Justice Thomas’s majority opinion, their separate concurrence 
was issued to note some agreement with the concerns expressed in Justice Scalia’s 
dissent, but also to explain why they thought Scalia was wrong.  Justice Scalia in turn 
specifically addressed Chief Justice Roberts’s concurrence, turning his acerbic writing on 
the Chief.  In particular, Scalia mocked Roberts’s suggestion that the state could design a 
ballot so that a voter would no more think that a particular party had endorsed a specific 
candidate solely because the candidate identified herself with that party than the voter 
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would think someone was associated with Campbell’s because she said “I like 
Campbell’s soup.”  128 S. Ct. at 1197.   
 
 

• N.Y. State Bd. of Elections v. Lopez Torres, 128 S. Ct. 791 (2008) 
 

In this case, the Supreme Court voted unanimously to overturn a Second Circuit 
decision holding that New York State’s system for selecting candidates for judicial 
elections violated the First Amendment. 
 

The case was brought by a group of voters, unsuccessful judicial candidates, and 
Common Cause, who claimed that a state law enacted in 1921 that required political 
parties to select their candidates for judges on the New York Supreme Court (the state’s 
trial court) by a convention of delegates elected by party members was unconstitutional.  
Delegates for the party conventions are elected from a “delegate primary” held in 
September in each of the state’s 150 assembly districts; individuals may run for a 
delegate position by submitting a petition to the Board of Elections signed by 500 
enrolled party members within a specified time period.   

 
The plaintiffs argued that the nominating process “burdened the rights of 

challengers seeking to run against candidates favored by the party leadership, and 
deprived voters and candidates of their rights to gain access to the ballot and to associate 
in choosing their party’s candidates.”  128 S. Ct. at 797. In particular, the plaintiffs 
challenged the nominating provision that required potential delegates to submit a 500-
signature petition provision collected during a 37-day window prior to the primary. 
 

Justice Scalia, in an opinion joined by Chief Justice Roberts and Justices Stevens, 
Souter, Thomas, Ginsburg, Breyer and Alito, distinguished the First Amendment rights of 
political parties to structure their own internal processes in selecting the candidates of 
their choosing from the plaintiffs’ “own claimed associational right not only to join, but 
to have a certain degree of influence in, the party.”  128 S. Ct. at 798 (emphasis in 
original).  

 
Although the Court recognized “an individual’s associational right to vote in a 

party primary without undue state-imposed impediment,” it held the 500-signature 
provision to be reasonable, as states may “demand a minimum degree of support for 
candidate access to a primary ballot.”   128 S. Ct. at 798.  
 

Underlying the plaintiffs’ challenge was their objection to the claimed unfair 
advantage the nominating process afforded to candidates supported by party leadership.  
However, Justice Scalia observed that ballot-access cases have generally centered on “the 
requirements themselves, and not on the manner in which political actors function under 
those requirements.”  128 S. Ct. at 799.  The Court also rejected the plaintiffs’ arguments 
that their First Amendment rights were infringed because the state’s nominating process 
rendered the general election ballot uncompetitive.  According to the Court, “[c]andidates 
who fail to obtain a major party’s nomination via convention can still get on the general-
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election ballot for the judicial district by providing the requisite number of signatures of 
voters resident in the district.”  128 S. Ct. at 800.   
 

Justice Stevens, in addition to joining the Court’s opinion, wrote a separate 
opinion concurring in the judgment, which was joined by Justice Souter, to make clear 
that the Court’s holding that New York State’s nominating process does not run afoul of 
the First Amendment does not mean that the Court endorsed or agreed with the policies 
chosen. 
 

Justice Kennedy wrote an opinion concurring in the judgment in which he pointed 
out that had the state not provided a means for candidates to get on the general election 
ballot apart from a party’s nominating convention, then the process would be “subject to 
scrutiny from the standpoint of a ‘reasonably diligent independent candidate.’”  128 S. 
Ct. at 802 (internal citation omitted).   
 

In a separate section of his concurrence, Justice Kennedy, joined here by Justice 
Breyer, also questioned whether the election process -- with the attendant campaigning 
and fundraising components and its susceptibility to criticism and abuse -- is suitable for 
the selection of judges of statewide jurisdiction, and whether it is “consistent with the 
perception and the reality of judicial independence and judicial excellence.”  128 S. Ct . 
at 803. 

 
• United States v. Williams, 128 S. Ct. 1830 (2008) 

 
In a 7-2 ruling, the Court upheld the so-called pandering provision, § 2252A, of 

the Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today 
Act (“PROTECT Act”) against a challenge that it is overbroad and unduly vague.  The 
law makes it a crime for a person to knowingly solicit, offer, or promote “any material or 
purported material in a manner that reflects the belief, or that is intended to cause another 
to believe, that the material or purported material” is actual child pornography, even if it 
is not.  18 USC § 2252A(a)(3)(B).    

 
Michael Williams was arrested after he uploaded a link to several pornographic 

pictures of real children in an online chat room to persuade users that he had real child 
pornography to trade.  He pleaded guilty on all counts, including possession of actual 
child pornography, but reserved the right to challenge the constitutionality of the 
pandering conviction.  The district court rejected his challenge, but the Eleventh Circuit 
reversed, holding that the statute was overly broad and impermissibly vague.  The 
government appealed.  

 
In an opinion by Justice Scalia joined by Chief Justice Roberts and Justices 

Stevens, Alito, Breyer, Kennedy, and Thomas, the Court agreed with the government, 
reversed the Eleventh Circuit, and upheld the statute.  In rejecting Williams’s overbreadth 
challenge, the Court explained that the applicable standard for a facial challenge is 
whether the statute “prohibits a substantial amount of protected speech.”  128 S. Ct. at 
1838. 
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In addressing whether the statute criminalizes a substantial amount of protected 

expressed activity, the Court noted that attempts to engage in illegal transactions are not 
protected by the First Amendment.  The Court held that the Eleventh Circuit’s rationale 
was incorrect, since the Eleventh Circuit took the position that noncommercial 
transactions should have been protected.  Instead, the Court held that “offers to provide or 
requests to obtain child pornography are categorically excluded from the First 
Amendment.”  128 S. Ct. at 1842. 

 
The Court held that the law was not unduly broad or vague, and summarily 

rejected a series of hypothetical situations aimed at demonstrating the law’s potentially 
broad reach.  According to the Court, the situations would either not occur or not be 
protected by the courts.  The Court explained that there was no risk of the law being 
overbroad since “the defendant must believe that the picture contains certain material, 
and that material in fact (and not merely in his estimation) must meet the statutory 
definition.”  128 S. Ct. at 1843. 

 
The Court also rejected Williams’s argument that the pandering statute is unduly 

vague and thus violates the Due Process Clause. According to the Court, the Eleventh 
Circuit mistakenly believed that “the mere fact that close cases can be envisioned renders 
a statute vague.”  128 S. Ct. at 1846.  The Court held that the statute is clear at to what 
behavior was being criminalized. 

 
Justice Stevens authored a concurring opinion, in which he was joined by Justice 

Breyer, agreeing that the statute was not overbroad since it required an element of 
lasciviousness. 

 
Justice Souter wrote a dissent, joined by Justice Ginsburg, in which they asserted 

that the majority had erased the carefully drawn line between constitutionally protected 
speech and real child pornography, since the Court’s decision allows individuals to be 
punished even if the images they possessed were not images of real children.  Justices 
Souter and Ginsburg would have found the statute overbroad and held it unconstitutional 
under the Court’s prior First Amendment jurisprudence. 
 

• Davis v. Federal Election Commission, 2008 U.S. LEXIS 5267 (2008) 
 

In a 5-4 decision, the Supreme Court held that the so-called “Millionaire’s 
Amendment” of the Bipartisan Campaign Reform Act (“BCRA”), which increases the 
amount of money that candidates running for Congress can raise from individual donors 
when they face self-financing candidates, violates the First Amendment. 
 

The Millionaire’s Amendment requires that candidates disclose their personal 
spending to the Federal Election Commission (“FEC”), and changes the fundraising rules 
when the “opposition personal funds amount” (the difference between each candidate’s 
expenditure of personal funds and 50% of the funds raised for the election at certain 
times in the year preceding the election) exceeds $350,000 in House elections and 
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varying amounts in Senate elections.  When the specified amount is exceeded, a non-self-
financing candidate is subject to less restrictive fundraising limits.  House candidates can 
receive up to $6,900 from individual donors instead of the usual $2,300, even if those 
donors have reached their normal aggregate contributions cap, and can accept 
coordinated party funds without any limit. 
 

In 2004 and 2006, Jack Davis ran unsuccessfully as a Democratic candidate for 
the House of Representatives.  He spent $1.2 million on the 2004 campaign and $2.3 
million on the 2006 campaign, principally from his own funds.  In 2006, Davis filed 
declarations about his spending with the FEC.  The FEC then informed Davis that it 
believed he had violated the law by not disclosing personal expenditures during the 2004 
campaign.  Davis sued the FEC, seeking a declaration that the Millionaire’s Amendment 
is unconstitutional and asking that the FEC be enjoined from enforcing it and raising the 
caps for his opponent during the 2006 campaign.  The FEC agreed to take no 
enforcement action against Davis for his alleged violation while the lawsuit was pending. 
 

A three-judge district court rejected Davis’s argument that the Millionaire’s 
Amendment violated the First Amendment.  Pursuant to BCRA’s procedure for appellate 
review, Davis appealed directly to the Supreme Court. 

  
In an opinion written by Justice Alito and joined by Chief Justice Roberts and 

Justices Scalia, Thomas and Kennedy, the Court agreed with Davis that the Millionaire’s 
Amendment violates the First Amendment.  The majority characterized the increased 
contribution limits for a non-self-financing candidate as a burden on a self-financing 
candidate’s First Amendment right to spend personal funds to finance campaign speech.  
 

The majority explained that this burden “cannot stand unless it is justified by a 
compelling state interest,” 2008 U.S. LEXIS 5267, at *29 (internal citations omitted), and 
held that no such interest had been identified here.  According to the majority, the only 
government interest recognized in campaign finance law is an interest in preventing 
“actual and apparent corruption of the political process.”  2008 U.S. LEXIS 5267, at *26 
(internal citations omitted).  The Court held that this interest was not furthered by a 
burden on self-financing, since self-financing reduces the threat of corruption by 
decreasing a candidate’s reliance on other sources of funding.  The Court rejected the 
FEC’s argument that there was a legitimate government interest in “reduc[ing] the 
natural advantage that wealthy individuals possess in campaigns for federal office,” 2008 
U.S. LEXIS 5267, at *31 (emphasis in original, internal citations omitted), or in 
countering the advantage given to wealthy individuals by limitations on individual 
contributions.   

 
The Court also struck down the disclosure requirements, stating that compelled 

disclosure in itself “infringe[s] on privacy of association and belief guaranteed by the 
First Amendment,” 2008 U.S. LEXIS 5267, at *36 (internal citations omitted), and that 
this infringement was unjustified and unconstitutional when the law it is designed to 
implement is itself unconstitutional. 
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Justice Stevens, dissenting as to the merits,11 would have upheld the Millionaire’s 
Amendment.  According to Justice Stevens, the Court’s precedent in Buckley v. Valeo, 
424 U.S. 1 (1976), characterizing limits on the quantity of speech or the ability of 
candidates to spend money on speech as offensive to the First Amendment, should be 
overturned because what matters is the ability of citizens to communicate their message.  
Justice Stevens expressed the view that limits on campaign expenditures are more like the 
time, place and manner regulations that First Amendment jurisprudence allows than 
content regulation, which is prohibited.  He contended that limits on the quantity of 
speech and how much money candidates can spend will not, if reasonable, decrease the 
quality of debate, and are likely to improve it.  Justice Stevens would therefore have held 
that limits on campaign expenditures, like the Millionaire’s Amendment, are not 
offensive to the Constitution.   

 
Then, in a portion of his opinion joined by Justices Souter, Ginsburg and Breyer, 

Justice Stevens took the position that even if the Millionaire’s Amendment burdened a 
First Amendment right, the law was justified by the government’s interest in “reducing 
both the influence of wealth on the outcomes of elections, and the appearance that wealth 
alone dictates those results.”  2008 U.S. LEXIS 5267, at *53. 

 
Justice Ginsburg issued a brief, separate opinion dissenting on the merits, joined 

by Justice Breyer, in which they explained that they would not address Justice Stevens’s 
arguments about Buckley because the FEC had not asked the Court to overturn it and thus 
the issue had not been briefed, and further noted their belief that the Millionaire’s 
Amendment is constitutional even under Buckley. 
 
Federalism and States’ Rights 
 
 In several decisions this term, the Court held that federal laws pre-empted or 
superseded state law claims, proceedings, or regulations.  One of those rulings in 
particular was a victory for big business, as the Court held that manufacturers of 
defective medical devices could not be sued under state law if the devices had received 
pre-market approval from the FDA.     
 

• Riegel v. Medtronic, Inc., 128 S. Ct. 999 (2008) 
        

In this 8-1 decision, the Court held that the pre-emption clause of the Medical 
Device Amendments of 1976 bars state common law claims challenging the safety or 
effectiveness of a medical device that received pre-market approval from the FDA.  

 
    During heart surgery in 1996, a Medtronic catheter ruptured in Charles Riegel’s 
coronary artery, causing Riegel to suffer extensive injuries.  Riegel died in 2004.  Before 
his death, Riegel and his wife brought suit against Medtronic, claiming that the catheter 
was “designed, labeled, and manufactured in a manner that violated New York common 

                                                 
11  Whether Davis had standing was also at issue in the case.  The Court unanimously 
held that he did.   
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law, and that these defects caused Riegel to suffer severe and permanent injuries.”  128 S. 
Ct. at 1005.  The catheter had received pr-emarket approval from the FDA.   
 
      Until the enactment of the Medical Device Amendments of 1976 (“MDA”), the 
regulation of new medical devices had been left to the states, although drug regulation 
was conducted at the federal level under the Federal Food, Drug, and Cosmetic Act.  The 
MDA, however, scaled back state obligations and created a system of detailed federal 
oversight of medical devices based on the level of risk associated with the device.  The 
MDA contains an express pre-emption clause declaring: 
 

Except as provided in subsection (b) of this section, no State or political 
subdivision of a State may establish or continue in effect with respect to a 
device intended for human use any requirement (1) which is different from, 
or in addition to, any requirement applicable under this Act to the device, 
and (2) which relates to the safety or effectiveness of the device or to any 
other matter included in a requirement applicable to the device under this 
Act. 
 

21 U.S.C. § 360k(a).  
 
 In this case, the district court held that the pre-emption provision barred the 
common law claims brought by the Riegels.  The Second Circuit affirmed, observing that 
the Riegels’ claims would, if successful, impose state requirements on device 
manufacturers that were additional to or different from federal requirements.  
 
    The Supreme Court upheld the Second Circuit’s ruling.  In an opinion for the 
Court by Justice Scalia joined fully by Chief Justice Roberts and Justices Kennedy, Alito, 
Thomas, Breyer and Souter, and in part by Justice Stevens, the Court held that common 
law claims arising from additional or different requirements than those under the MDA 
are barred by the pre-emption clause of the statute.  The majority added that the section at 
issue “does not prevent a State from providing a damages remedy for claims premised on 
a violation of FDA regulations; the state duties in such a case ‘parallel,’ rather than add 
to, federal requirements.” 128 S. Ct. at 1011. 
 
      In an opinion concurring in part and concurring in the judgment, Justice Stevens 
explained his belief that the primary purpose of the 1976 amendments was to address 
conflicting state regulation of medical devices, and not to pre-empt common law tort 
actions.  Justice Stevens observed, however, that the language of the MDA goes beyond 
pre-empting state regulations and reaches other types of “requirements,” such as duties 
imposed under common law.  Justice Stevens therefore concurred in the judgment, and 
joined most of the Court’s opinion.  
 

However, Justice Stevens disagreed with the majority on whether a finding by a 
state court jury imposes a “requirement” within the meaning of the pre-emption 
provision.  Justice Stevens distinguished a finding by a jury from a rule of law, and took 
the position that only the latter creates a “requirement.”  Justice Stevens also criticized 
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the majority for suggesting that Congress had decided that the concern for injuries from 
FDA-approved devices was outweighed by the concern for those who would suffer 
without new medical devices.  
 
      Justice Ginsburg dissented, stating her belief that Congress had not intended to 
curtail state common law suits seeking compensation for injuries caused by defectively 
designed or labeled medical devices.  Justice Ginsburg stressed that Congress’s purpose 
was to pre-empt the pre-existing system of state regulation of medical devices, not to bar 
common law tort actions.  Looking at the context of 1976 amendments, Justice Ginsburg 
concluded that the term “requirement” was not meant to include claims under state tort 
law.  She further noted that the absence of a federal compensatory remedy from the text 
of the statute indicated that Congress did not intend to pre-empt suits grounded in state 
common law.  In her opinion, the Court’s decision had granted immunity to an industry 
that, in the judgment of Congress, should be subject to more stringent regulation.   
 
 

• Rowe v. New Hampshire Motor Transport Association, 128 S. Ct. 989 (2008) 
 
 In a unanimous decision, the Court held that federal law pre-empted a state’s 
efforts to prevent minors from buying cigarettes and other tobacco products from remote 
sellers.    
 
 At issue in the case were two provisions of a Maine law restricting the delivery 
and sale of tobacco products to underage buyers.  The first provided that tobacco retailers 
who shipped their products were required to use a delivery service that would confirm, 
among other things, that the package was being delivered not only to the person to whom 
it was addressed but also that the recipient was legally old enough to buy tobacco.   
 
 The second challenged provision prohibited any person from “knowingly” 
transporting a tobacco product to someone in Maine unless either the sender or receiver 
had a Maine license.  This provision further stated that a person was “deemed to know” 
that a package contained tobacco if it so stated, or if the person receiving the package 
received it from someone whose named appeared on a list of unlicensed tobacco retailers 
distributed by the state Attorney General to package-delivery companies.  The law 
provided civil monetary penalties for its violation.  
 
 The Federal Aviation Administration Authorization Act of 1994 (“FAAAA”) 
contains a pre-emption clause providing that a state “may not enact or enforce a law . . . 
related to a price, route, or service of any motor carrier . . . with respect to the 
transportation of property.”  49 U.S.C. § 14501(c)(1).  Transport carrier associations 
brought suit in federal court against the Attorney General of Maine, claiming that the 
foregoing provisions of the Maine tobacco delivery law were pre-empted by the FAAAA.  
The lower courts agreed, and Maine appealed to the Supreme Court. 
 
 In an opinion by Justice Breyer that was joined in relevant part by Justice Scalia 
and in full by the other seven Justices, the Court affirmed the lower court rulings, holding 
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that the pre-emption clause of the FAAA did in fact pre-empt the challenged portions of 
the Maine law.  In so holding, the Court first observed that the congressional purpose 
behind the pre-emption clause was to help “assure transportation rates, routes, and 
services that reflect ‘maximum reliance on competitive market forces,’ thereby 
stimulating ‘efficiency, innovation, and low prices,’ as well as ‘variety’ and ‘quality.’”  
128 S. Ct. at 995 (internal citations omitted).   
 
 The Court explained that requiring a tobacco retailer to use a delivery service that 
followed certain procedures would require carriers to offer certain services “that the 
market does not now provide (and which the carriers would prefer not to offer).”  This, 
according to the Court, would allow Maine to substitute “its own governmental 
commands for ‘competitive market forces’” in determining what services motor carriers 
provided.  128 S. Ct. at 995. 
 
 With respect to the “deemed to know” provision, the Court held that this aspect of 
the law would require every carrier to examine every package and examine it against the 
Attorney General’s list, “thereby directly regulating a significant aspect of the motor 
carrier’s package pick-up and delivery service.  In this way it creates the kind of state-
mandated regulation that the federal Act pre-empts.”  128 S. Ct at 996.   
 
 Finally, the Court also rejected Maine’s argument that it find an implicit 
exception for public health laws in the FAAAA’s pre-emption clause.  While the Court 
noted that the federal law did not pre-empt broad public health laws not aimed at motor 
carriers or having a tenuous effect on their rates, routes, or services, the Court held that 
this was a case in which the state law was aimed directly at the carriage of goods and that 
its impact on trucking was significant.      
  
 Justice Ginsburg, although joining the Court’s opinion, wrote a separate 
concurring opinion in order to “emphasize the large regulatory gap left by an application 
of the FAAAA perhaps overlooked by Congress, and the urgent need for the National 
Legislature to fill that gap.”  128 S. Ct. at 998.  Justice Ginsburg noted the great threat to 
public health posed by tobacco, and the growing ease by which state regulations intended 
to prevent tobacco sales to minors could be thwarted by Internet sales.  She closed her 
opinion by stating, “[n]ow alerted to the problem, Congress has the capacity to act with 
care and dispatch to provide an effective solution.”  128 S. Ct. at 999.  
 
 Justice Scalia wrote a brief concurring opinion to state that he joined the Court’s 
opinion, except those portions relying on “the reports of committees of one House of 
Congress to show the intent of that full House and of the other -- with regard to 
propositions that are apparent from the text of the law, unnecessary to the disposition of 
the case, or both.”  128 S. Ct. at 999.  
 
 



People For the American Way Foundation 38

• Preston v. Ferrer, 128 S.Ct. 978 (2008) 
 

In an 8-1 ruling, the Court held that the Federal Arbitration Act (“FAA”) 
supersedes state laws governing contract disputes when the parties have agreed to 
arbitrate all disputes arising under the contract, whether the state laws place jurisdiction 
over a dispute in a judicial forum or in an administrative agency. 
 

This case involved a dispute between Alex Ferrer, who appears as “Judge Alex” 
on a Fox television show, and Arnold Preston, a California entertainment industry 
attorney who represented Ferrer.  The parties had agreed to arbitration in their contract.  
Seeking fees allegedly due him, Preston invoked the arbitration clause of the contract.  In 
response, Ferrer petitioned the California Labor Commission, and argued that Preston 
had acted as an unlicensed talent agent in violation of the California Talent Agencies Act.  
As a result, he asserted, the contract should be rendered void, and asked the Labor 
Commission to stay the arbitration process.  The Commission, however, held that it did 
not have the authority to order such relief. 
 

Seeking to have the arbitration process stopped, Ferrer then filed suit in California 
trial court.  The trial court enjoined the arbitration process, and held that arbitration could 
not proceed unless the Labor Commissioner determined that the Labor Commission does 
not have jurisdiction over the dispute.  The California Court of Appeal affirmed the 
decision, and held that California law vests exclusive original jurisdiction over the 
dispute in the Labor Commissioner.  The California Supreme Court denied Preston’s 
petition for review, and the U.S. Supreme Court agreed to hear the case to determine 
“whether the Federal Arbitration Act overrides a state law vesting initial adjudicatory 
authority in an administrative agency.”  128 S.Ct. at 982-983. 
 

In an opinion by Justice Ginsburg joined by all members of the Court except 
Justice Thomas, the Court reversed the California Court of Appeal’s ruling.  The Court 
held that when the parties to a contract have agreed to arbitration, the FAA supersedes 
state laws that place original jurisdiction in another forum.  The Court noted that the FAA 
did not pre-empt the Talent Agencies Act, but only determined the forum in which the 
dispute was to be resolved.  According to the Court, the FAA reflects a national policy 
favoring arbitration of claims that the parties have agreed to resolve in that manner.  This 
policy, the Court held, applies in both state and federal courts and forecloses state 
legislative attempts at undercutting arbitration agreements.  Here, the Court explained, 
postponing arbitration until after the state Labor Commission had made a decision would 
be against Congress’s intent to expedite resolution of disputes through an arbitration 
process.  
 

In a very short dissent, Justice Thomas repeated his previously expressed view 
that the FAA does not apply to proceedings in state courts, and therefore would have held 
that “in state-court proceedings, the FAA cannot displace a state law that delays 
arbitration until administrative proceedings are completed.”  128 S.Ct. at 989.  Justice 
Thomas would thus have affirmed the judgment of the California Court of Appeal. 
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• Chamber of Commerce of the United States v. Brown, 2008 U.S. LEXIS 5033 

(2008) 
 
 In a 7-2 decision, the Court held that the National Labor Relations Act (“NLRA”) 
pre-empted, and thus invalidated, a California law prohibiting employers who receive 
state funds from using those funds in their efforts to stop union-organizing campaigns.   
 
 Business organizations in California sued to enjoin the enforcement of two 
sections of the California Government Code.  These provisions prohibit employers “that 
receive state funds from using the funds to ‘assist, promote, or deter union organizing.’”  
2008 U.S. LEXIS 5033, at *4 (2008).  The organizations argued that these provisions of 
state law were pre-empted by the NLRA.  The district court agreed, holding the state laws 
invalid.  The Ninth Circuit twice upheld that ruling, then granted rehearing en banc and 
reversed.  The Supreme Court held that the state provisions were pre-empted by the 
NLRA, and reversed the Court of Appeals. 
 
 Justice Stevens wrote the Court’s opinion, joined by Chief Justice Roberts and 
Justices Alito, Souter, Thomas, Kennedy and Scalia.  Although the Court recognized that 
the NLRA does not contain any express pre-emption clause, it nonetheless noted “that 
Congress implicitly mandated two types of pre-emption as necessary to implement 
federal labor policy.”  2008 U.S. LEXIS 5033, at *8.  The first, named for the case in 
which it was first recognized, is the “Garmon pre-emption,” which prohibits state 
regulation of activity that “the NLRA protects, prohibits, or arguably protects or 
prohibits.”  2008 U.S. LEXIS 5033, at *8 (internal citation omitted).  The second, also 
named for the case in which it was first recognized, is the “Machinists pre-emption,” 
which prohibits both National Labor Relations Board and state regulation of activity that 
Congress intended to leave unregulated.   
 
 In the instant case, the majority held that the challenged California provisions 
were pre-empted under Machinists because Congress had amended the NLRA to 
essentially codify the First Amendment as applied to union organizing, showing its intent 
that there should be free and open debate.  (Having so ruled, the Court did not address the 
question of whether Garmon pre-emption might also apply.) 
 
 Justice Breyer wrote a dissent, joined by Justice Ginsburg, and would have upheld 
the California statutes on the basis that they do not constitute the kind of regulation that 
the NLRA pre-empts.  While Justices Breyer and Ginsburg recognized that congressional 
policy favors free debate in unionization campaigns, they viewed the state provisions as 
simply limiting the sources of money that could be used in that free debate, rather than 
limiting the debate itself or the amount of money spent on it.  The dissenters left open the 
possibility that the NLRA would pre-empt the California laws if in practice they worked 
to discourage the use of non-state funds in unionization debates, which would limit the 
free debate intended by Congress. 
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The Rights of Consumers and Investors 
 
 In several different legal contexts, the Court decided a number of cases this term 
favorably for big business, including the pre-emption cases and the Exxon case discussed 
in other sections of this report.  In one case specifically concerning corporate fraud, a 
divided Court limited the ability of the victims to obtain relief from those who had aided 
and abetted the fraud.    
 

• Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc., 128 S. Ct. 
761 (2008) 

 
 In a 5-3 decision, with Justice Breyer taking no part in the case, the Court held 
that victims of securities fraud cannot sue those who aided and abetted the fraud, and 
upheld the dismissal of a fraud claim brought by investors against two suppliers of a 
publicly traded company that had helped the company falsely inflate its revenues.  
 
 Anticipating that it would not meet its projected revenue goals for the year, 
Charter Communications, Inc., a publicly-traded company, arranged to secretly overpay 
two suppliers of Charter’s digital cable equipment.  The suppliers would return the 
overpayment by purchasing advertising from Charter.  The equipment agreements were 
backdated in order to make them appear unconnected to the advertising agreement.  The 
transactions were later reviewed by Charter’s auditors, who approved the company’s 
year-end financial statements showing that it had met projected revenue and operating 
cash goals.   
 

A group of purchasers of Charter stock sued the company for securities fraud, and 
also sued the two suppliers.  The Eighth Circuit ruled that the two suppliers had not made 
mis-representations that were relied upon by the investors -- a necessary element of fraud 
-- and dismissed the claim against them.  The Supreme Court agreed to hear an appeal by 
the investors, and upheld the dismissal.      
 
 In an opinion by Justice Kennedy, joined by Chief Justice Roberts and Justices 
Scalia, Thomas and Alito, the Court held that § 10(b) of the Securities Exchange Act of 
1934 (“the Act”) cannot be read to provide an implied private right of action against 
those who aid and abet securities fraud.   
 
 As Justice Kennedy recognized, although the Act does not expressly create a 
private right of action against anyone, the Supreme Court has previously found an 
implied right of action in the words of the statute against those who perpetrate investment 
fraud.  However, the majority rejected the investors’ claim that the statute provides an 
implied private right of action against those who aid and abet the fraud, citing the Court’s 
decision in Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 
U.S. 164 (1994), which, in the words of Justice Kennedy, held that “§ 10(b) liability did 
not extend to aiders and abettors.”  128 S. Ct. at 768.  
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Analyzing the facts under the requisite elements of a typical securities fraud 
violation, the Court observed that “[t]he conduct of a secondary actor must satisfy each of 
the elements or preconditions for liability.”  128 S. Ct. at 769.  Here, the Court held that 
the investors could not “show reliance upon any of [the suppliers’] actions except in an 
indirect chain that we find too remote for liability.”  128 S. Ct. at 769.  Hence, the Court 
concluded that the suppliers had no liability to the investors under the implied private 
right of action the Court had recognized under § 10(b).  
 

In so holding, the Court rejected the investors’ argument that “investors rely not 
only upon the public statements relating to a security but also upon the transactions those 
statements reflect,” and explained that “[w]ere this concept of reliance to be adopted, the 
implied cause of action would reach the whole marketplace in which the issuing company 
does business; and there is no authority for this rule.”  128 S. Ct. at 770.  

 
And, in a statement with ramifications beyond securities fraud, the Court stated 

that “[c]oncerns with the judicial creation of a private right of action caution against its 
expansion.  The decision to extend the cause of action is for Congress, not for us.”  128 S. 
Ct. at 773.  
 

Justice Stevens wrote a dissenting opinion, joined by Justices Souter and 
Ginsburg, in which they criticized the majority’s “unduly stringent and unmoored” view 
of reliance.  128 S. Ct. at 777.  The dissent would have held that “[i]nvestors relied on 
Charter’s revenue statements in deciding whether to invest in Charter and in doing so 
relied on [the suppliers’] fraud, which was itself a ‘deceptive device’ prohibited by 10(b) 
of the Securities Exchange Act.”  128 S. Ct. at 774.   

 
The dissenters found the Court’s narrow approach to implied private causes of 

action to be a significant departure from prior federal jurisprudence.   128 S. Ct. at 777.  
Moreover, according to the dissent, “Congress enacted § 10(b) with the understanding 
that federal courts respected the principle that every wrong would have a remedy.  
Today’s decision simply cuts back further on Congress’ intended remedy.”  128 S. Ct. at 
782. 
 
The Environment 
 
 In another ruling this term that favored big business, the Court, in a case involving 
the 1989 Exxon Valdez oil spill, adopted a new rule significantly limiting punitive 
damages in federal maritime cases.    
 

• Exxon Shipping Co. v. Baker, 2008 U.S. LEXIS 5263 (2008) 
 
 In a 5-3 ruling (with Justice Alito taking no part in the case), the Court adopted 
limits for punitive damages in maritime cases and sharply reduced the amount of punitive 
damages awarded against Exxon arising out of the Exxon Valdez oil spill.  
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 The Exxon Valdez ran aground on Bligh Reef in Prince William Sound, Alaska, in 
March 1989, spilling more than 11 million gallons of crude oil and causing significant 
environmental damage and substantial disruption to the livelihoods of commercial 
fishermen and others.  Lawsuits were brought against Exxon by fishermen, Native 
Americans, and landowners, and consolidated into this action.  
 

A jury awarded the plaintiffs compensatory damages of $507.5 million and 
punitive damages of $5 billion from Exxon.  The District Court twice upheld the award, 
but reduced the punitive damages to $4.5 billion, and the Ninth Circuit eventually 
reduced the punitive damages award to $2.5 billion.  The Supreme Court agreed to hear 
the case to resolve three questions: “whether a shipowner may be liable for punitive 
damages without acquiescence in the actions causing harm, whether punitive damages 
have been barred implicitly by federal statutory law [the Clean Air Act] making no 
provision for them, and whether the award of $2.5 billion in this case is greater than 
maritime law should allow in the circumstances.”  2008 U.S. LEXIS 5263, at *8-9. 

 
 Justice Souter wrote the Court’s opinion, which was joined as to the first two 
questions by all of the justices participating in the case.  First, without identifying the 
position of any individual justice, Justice Souter stated that the eight justices were evenly 
divided on the question of whether corporations can be held liable under maritime law for 
punitive damages based on the acts of managerial agents.  Because the Court was evenly 
divided, the Ninth Circuit ruling on this issue stands, but has no precedential value going 
forward.   
 
 Second, the Court also ruled unanimously that the Clean Water Act does not pre-
empt punitive damages in maritime law.  In rejecting Exxon’s argument that it does, the 
Court noted that no statutory pre-emption clause exists, and explained that allowing 
punitive damages would not interfere with the federal policy of the statute. 
 
 The remainder of Justice Souter’s opinion for the Court dealt with whether the 
amount of the punitive damages awarded against Exxon was excessive, and was joined 
only by Chief Justice Roberts and Justices Kennedy, Scalia, and Thomas.  The opinion 
noted the modern consensus that the purposes of punitive damages are retribution and 
deterrence.  In evaluating whether the award here was excessive, the opinion surveyed 
state legislative policies on punitive damages and state civil verdicts in which judges or 
juries have awarded punitive damages.  The majority’s analysis found that the amount of 
punitive damages varies considerably from case to case and jurisdiction to jurisdiction, 
leading the majority to express their concern that wrongdoers cannot predict the amount 
of punitive damages for which they might be held liable.  As the majority put it, “[t]he 
real problem, it seems, is the stark unpredictability of punitive awards.”  2008 U.S. 
LEXIS 5263, at *50.   
 
 The majority held that, under its authority over maritime common law, the Court 
should adopt a numerical ratio tying punitive damages to the amount of compensatory 
damages in maritime cases, although it recognized that “some will murmur that this 
smacks too much of policy and too little of principle.”  2008 U.S. LEXIS 5263, at *64.  
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The majority ruled that the appropriate ratio of punitive damages to compensatory 
damages should be a simple 1:1.  This ruling drastically reduced the punitive damage 
award against Exxon from $2.5 billion to $507.5 million (the amount of the 
compensatory damages), a sum that apparently would only take Exxon less than a week 
to earn.12   The majority described this case as one with “no earmarks of exceptional 
blameworthiness within the punishable spectrum,” one “without intentional or malicious 
conduct, and without behavior driven primarily by desire for gain.”  2008 U.S. LEXIS 
5263, at *75.   
 

Justice Scalia wrote a short concurrence, joined by Justice Thomas, to reiterate 
their view that the Constitution imposes no limit on punitive damages.  

 
Justices Ginsburg, Stevens, and Breyer would have upheld the $2.5 billion 

punitive damages award against Exxon, and each issued a dissenting opinion on this 
point.  Justice Stevens took the position that  

 
[o]n an abuse-of-discretion standard, I am persuaded that a reviewing 
court should not invalidate this award.  In light of Exxon’s decision to 
permit a lapsed alcoholic to command a supertanker carrying tens of 
millions of gallons of crude oil through the treacherous waters of Prince 
William Sound, thereby endangering all of the individuals who depended 
upon the sound for their livelihoods, the jury could reasonably have given 
expression to its “moral condemnation” of Exxon's conduct in the form of 
this award.  
 

2008 U.S. LEXIS 5263, at *92 (footnote omitted). 
 
Justices Stevens and Ginsburg both placed special emphasis on their view that the 

Court should have left the establishment of a limiting principle on punitive damages to 
Congress, rather than have adopted a 1:1 ratio.  In support of that view, Justice Stevens 
wrote “[t]he congressional choice not to limit the availability of punitive damages under 
maritime law should not be viewed as an invitation to make policy judgments on the 
basis of evidence in the public domain that Congress is better able to evaluate than is this 
Court.”  2008 U.S. LEXIS 5263, at *86.  Justice Breyer’s dissent focused on his view that 
while punitive damages should be “awarded according to meaningful standards,” 2008 
U.S. LEXIS 5263, at *97, this case warranted an exception to the 1:1 rule adopted by the 
majority.  
 

                                                 
12  According to a report earlier this year, Exxon earned profits in 2007 at a rate of 
nearly $1,300 per second.  See David Ellis, “Exxon shatters profit records” CNN Money 
(February 1, 2008) available at 
<http://money.cnn.com/2008/02/01/news/companies/exxon_earnings/> (visited June 25, 
2008). 
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Access to Justice 

 In a 5-4 ruling, the Court gave an expansive reading to a federal tort claims law, 
exempting all law enforcement officers from such claims and precluding those injured by 
their negligence from suing them.  In another case, the Court held that lower courts must 
consider whether certain claims against the government are untimely even when the 
government has waived the issue of timeliness.    
  

• Ali v. Federal Bureau of Prisons, 128 S.Ct. 831 (2008) 

In a 5-4 ruling, the Court held that the Federal Tort Claims Act does not allow 
prison inmates to bring tort claims against federal corrections officers.   

 
Abdus-Shahid M.S. Ali, serving a 20-year sentence for murder, claimed that 

several of his possessions, including two copies of the Qur’an and a prayer rug, were 
missing after his possessions had been inventoried and shipped from one federal prison to 
another.  Ali filed an administrative tort claim with the Federal Bureau of Prisons but was 
denied relief; in the agency’s view, Ali’s signature on the receipt certified the accuracy of 
the contents of his duffels.  Ali then brought suit under the Federal Tort Claims Act 
against the Federal Bureau of Prisons and several employees.  The district court 
dismissed the claim for lack of subject matter jurisdiction, holding that the Act did not 
authorize property claims against law enforcement officers.  The 11th Circuit affirmed, 
and the Supreme Court agreed to hear the case in order to resolve a circuit split. 

 
As a general matter, the Federal Tort Claims Act waives the sovereign immunity 

of the United States for torts committed by federal employees.  However, the waiver of 
sovereign immunity does not apply to claims that arise “from the detention of property by 
‘any officer of customs or excise or any other law enforcement officer.’” 128 S. Ct. at 
834 (2008).  At issue in this case was whether federal prison guards are included within 
the meaning of that exception.  In an opinion by Justice Thomas joined by Chief Justice 
Roberts and Justices Alito, Ginsburg, and Scalia, the Court held that they are and thus 
that Ali could not bring suit for the loss of his property.     

 
In so holding, the Court concluded that “any other law enforcement officer” 

means all law enforcement officers, applying an expansive meaning to “any”: “Congress’ 
use of ‘any’ to modify ‘other law enforcement officer’ is most naturally read to mean law 
enforcement officers of whatever kind.”  128 S. Ct. at 836. The Court declined to hold 
that “any other law enforcement officer” means only those officers acting in a customs or 
excise capacity, stating that, “Had Congress intended to limit [the statute’s] reach as 
petitioner contends, it easily could have written ‘any other law enforcement officer acting 
in a customs or excise capacity.’”  128 S. Ct. at 840 (emphasis in original). 

 
Justice Kennedy issued a dissenting opinion joined by Justices Stevens, Souter, 

and Breyer that criticized the majority for “foreclos[ing] consideration of the text within 
the whole context of the statute as a guide to determining legislative intent.”  128 S. Ct. at 
841.  According to the dissent, the Court should have applied the canons of statutory 
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interpretation, as they “instruct that words in a series should be in interpreted in relation 
to one another.”  Id.  The dissent would have held that the plain words of the statute refer 
only to customs and tax officers, and not to all officers.  In the view of the dissenters,   

 
[i]f Congress had intended to give sweeping immunity to all 
federal law enforcement officials from liability for the detention of 
property, it would not have dropped this phrase onto the end of the 
statutory clause so as to appear there as something of an 
afterthought.  The seizure of property by an officer raises serious 
concerns for the liberty of our people and the Act should not be 
read to permit appropriation of property without a remedy in tort 
by language so obscure and indirect.  
 

128 S. Ct. at 849. 
 
Justice Breyer wrote a separate dissent, joined by Justice Stevens, in which they 

argued that while canons of statutory construction offer help in evaluating the 
significance of words, “other contextual features can show that Congress intended a 
phrase to apply more broadly than the immediately surrounding words by themselves 
suggest.”  128 S. Ct. at 850. Justices Breyer and Stevens would have held that Congress 
had intended only a narrow tort liability exception related to customs and excise.  
According to their dissent, “[i]t is thus not the Latin canons . . . that shed light on the 
application of the statutory phrase but Justice Scalia’s more pertinent and easily 
remembered English-language observation that Congress ‘does not . . . hide elephants in 
mouseholes.’”  128 S. Ct. at 852 (internal citation omitted).  
 

• John R. Sand & Gravel Co. v. United States, 128 S. Ct. 750 (2008)  

In a 7-2 decision, the Court held that the question of whether a case has been 
timely brought in the Court of Federal Claims is one that a court must consider even if 
the defendant government has waived the issue of timeliness by failing to raise it.    

 
 John R. Sand and Gravel Company had a 50-year mining lease.  The company 
claimed that certain activity by the Environmental Protection Agency (EPA) amounted to 
a taking of its leasehold rights, and sued the government in the Court of Federal Claims.  
The government argued that several of the company’s claims were barred by the 
applicable six-year statute of limitations, but later “conceded that certain claims were 
timely,” and ultimately won the case on the merits.  128 S. Ct. at 753.  The company 
appealed to the Court of Appeals for the Federal Circuit.  In defending the appeal, the 
government did not raise the statute of limitations.  The Court of Appeals considered the 
issue sua sponte (on its own), and held that the company’s action was untimely.   
 
 The Supreme Court agreed to review the case, and in an opinion by Justice Breyer 
joined by all of the Justices except Stevens and Ginsburg, the Court affirmed.  According 
to the Court, applicable precedent, including Kendall v. United States, 107 U.S. 123 
(1833), Finn v. United States, 123 U.S. 227 (1887), and Soriano v. United States, 352 
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U.S. 270 (1957), when read together, held that the Court of Claims must consider the 
timeliness of a claim even if the issue is not raised by the government, and that the 
general proposition that limitations is a defense that must affirmatively be raised by a 
defendant does not apply to actions against the government in the Court of Federal 
Claims.  The Supreme Court therefore held in this case that the limitations period is 
jurisdictional and thus not waivable.  
 
 The company had argued that the precedents holding that the statue of limitations 
is jurisdictional had been overturned by Irwin v. Department of Veterans Affairs, 498 
U.S. 89 (1990), an argument with which the dissent agreed.  The majority, however, 
distinguished Irwin on the basis that the statute of limitations at issue there was different.   
 

Responding to the company’s argument that Irwin and the earlier cases created 
confusion, the Court declined to overturn Kendall, Finn, and Soriano on the principles of 
stare decisis. The Court concluded: “To overturn a decision settling one such matter 
simply because we might believe that decision is no longer ‘right’ would inevitably 
reflect a willingness to reconsider others.”  128 S. Ct. at 757. 
 
 Justice Stevens issued a dissenting opinion joined by Justice Ginsburg.  In their 
view, Irwin rejected the notion that the statute of limitations was jurisdictional and had 
thus overturned Soriano.  The dissent criticized the majority’s argument for stare decisis 
as having a “hollow ring.”  128 S. Ct. at 758. Justice Stevens concluded, “[it] seems to 
me quite plain that Soriano is no longer good law, and if there is in fact ambiguity in our 
cases, it ought to be resolved in favor of clarifying the law, rather than preserving an 
anachronism whose doctrinal underpinnings were discarded years ago.”  128 S. Ct. at 
759. 
 
 Justice Ginsburg also issued her own dissenting opinion, arguing that the 
majority’s decision to “adher[e] to Kendall, Finn, and Soriano is irreconcilable with the 
reasoning and result in Irwin.”  Id.  According to Justice Ginsburg, stare decisis, while an 
important principle of law, is not inflexible, especially when the Court’s thinking on a 
particular matter has changed, as it has with respect to time limits.  “It damages the 
coherence of the law if we cling to outworn precedent at odds with later, more 
enlightened decisions.”  128 S. Ct. at 760.  
 
 Justice Ginsburg was sharply critical of the majority for issuing an opinion that 
she believed would not assist lower courts in determining whether a particular statute of 
limitations is jurisdictional.  She concluded, “[a]fter today’s decision, one will need a 
crystal ball to predict when this Court will reject, and when it will cling to, its prior 
decisions interpreting legislative texts.”  128 S. Ct. at 761.    
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The Right to Bear Arms 
 
 In another of its most divided decisions this term, the Court held for the first time 
that the Second Amendment gives Americans an individual right to keep and bear arms 
unrelated to militia service.  
 

• District of Columbia v. Heller, 2008 U.S. LEXIS 5268 (2008). 
 
 In a 5-4 ruling, the Court divided along ideological lines over the meaning of the 
Second Amendment, with the majority holding that the Amendment protects an 
individual right to possess a firearm independent of militia service, and to use it for 
lawful purposes such as self-defense. 
 

At issue in the case was Washington, D.C.’s total handgun ban and requirement 
that other firearms be equipped with a trigger lock while in the District, with no exception 
for the use of weapons for self-defense.  Dick Heller, a D.C. special police officer, was 
not authorized under the law to keep a handgun at his home, and sued to enjoin the City 
from enforcing the gun control law.  The district court dismissed Heller’s complaint, but 
the D.C. Circuit reversed and directed the district court to enter summary judgment in 
Heller’s favor.  The Supreme Court agreed to hear the case.  

 
In an opinion by Justice Scalia joined by Chief Justice Roberts and Justices 

Kennedy, Thomas, and Alito, the Court held that “the inherent right of self-defense has 
been central to the Second Amendment right,” and struck down the D.C. gun control laws 
as unconstitutional.  2008 U.S. LEXIS 5268, at *97.       

 
The majority focused heavily on what it considered to be an originalist 

interpretation of the Bill of Rights.  The Second Amendment states that “A well regulated 
Militia, being necessary to the security of a free State, the right of the people to keep and 
bear arms, shall not be infringed.”  The majority first analyzed what it called the 
operative clause of the Amendment -- the “keep and bear arms” portion -- separately 
from the militia language.  In its view, the right to bear arms, as understood at the time of 
the Amendment’s ratification, was “simply the carrying of arms” and had no special 
militia connotations.  2008 U.S. LEXIS 5268, at *31.  Rather, according to the majority, 
“it has always been widely understood that the Second Amendment . . . codified a pre-
existing right.”  2008 U.S. LEXIS 5268, at *37 (emphasis in original).  This right 
included the use of arms by individuals to defend themselves if the government did not 
establish or allow militias.  The majority concluded that Amendment’s language about 
militias, which it called the prefatory clause, was in no way meant to limit the right to 
bear arms, but rather only to clarify that an individual’s right to bear arms included for 
militia purposes, responding to apprehensions about the federal government’s limiting 
militia rights. 
  
 The majority recognized that, “[l]ike most rights, the right secured by the Second 
Amendment is not unlimited.”  2008 U.S. LEXIS 5268, at *94.  First, the majority did not 
decide if the Second Amendment applies to the states, leaving state laws that ban gun 
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ownership subject to future litigation.  2008 U.S. LEXIS 5268, at *84, n.23.  Further, the 
majority left open the possibility that less restrictive gun control laws would be 
constitutional.  This includes prohibitions on the carrying of firearms by felons or the 
mentally ill, prohibitions on carrying in schools or government buildings, state licensing 
laws, and a ban on dangerous or unusual weapons.  
 

 Although the majority recognized the policy arguments against handgun 
ownership and that the right of ownership is subject to some limitations, it stated that “the 
enshrinement of constitutional rights necessarily takes certain policy choices [including a 
handgun ban] off the table . . . . it is not the role of this Court to pronounce the Second 
Amendment extinct.”  2008 U.S. LEXIS 5268, at *111. 
 

Justice Stevens wrote a dissent, joined by Justices Souter, Ginsburg and Breyer, 
taking the position that the Second Amendment protects the right of the people to own 
guns only in connection to militia service, and that even if the Second Amendment right 
is an individual right, it is still a right confined to militia service.  According to Justice 
Stevens’s dissent, the militia limitation was a response to concerns about the federal 
government’s disarming militias and creating a federal standing army, and the militia 
language of the Amendment informs and limits the Amendment’s “bear arms” language.  
The dissent criticized the majority for inventing a constitutional right of self-defense, 
stating that a right to use guns for self-defense, outside of the militia context, is only “the 
product of [the majority’s] law-changing decision.”  2008 U.S. LEXIS 5268, at *188.  
This new right, according to the dissent, will leave many issues unsettled and lead to 
more judicial activism because “it will surely give rise to a far more active judicial role in 
making vitally important national policy decisions.”  2008 U.S. LEXIS 5268, at *190. 

 
Justice Breyer also wrote a dissent, joined by Justices Stevens, Souter and 

Ginsberg, arguing that, even if the right to bear arms includes an individual right to use 
them for self defense, the Second Amendment protection of this right is not absolute.  
Justice Breyer’s dissent criticized the majority for failing to define the level of scrutiny 
the Court will use to analyze Second Amendment violations and suggested an interest-
balancing inquiry, “with the interests protected by the Second Amendment on one side 
and the governmental public-safety concerns on the other, the only question being 
whether the regulation at issue impermissibly burdens the former in the course of 
advancing the latter.”  2008 U.S. LEXIS 5268, at *205-06.  According to this dissent, 
D.C.’s interest in curbing the high level of urban crime outweighs any Second 
Amendment protection.   
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